
N THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

OWNER OPERATOR INDEPENDENT
DRIVERS ASSOCIATION, INC., et al.,

Plaintiffs,

)
)
)
)

Case No. 2:05-cv-00056

JUDGE ALGENON L. MARBLEY

Magistrate Judge Norah McCann King
v. )

)
COMERICA BANK,

Defendant.

)
)
)

DEFENDANT COMERICA BANK’S
BRIEF PURSUANT TO THE COURT’S ORDER OF APRIL 29, 2014

Defendant Comerica Bank submits this Brief in response to this Court’s Order of April

29, 2014 (ECF No. 181).

I. ARGUMENT

A. The Sixth Circuit’s Opinion Requires Plaintiffs to Put on Evidence of
Damages.

After full briefing and oral argument, on April 2, 2014, the Sixth Circuit “VACATE[D]

the district court’s damages determination and REMAND[ED] for consideration of proof as to

damages owed by Comerica.” Owner-Operator Indep. Drivers Assoc., et al. v. Comerica Bank,

No. 12-3491, 2014 U.S. App. LEXIS 6316, at *43 (6th Cir. Apr. 2, 2014).

Yet, on remand, this Court has ordered Comerica to “challenge” (Order, ECF No. 181, at

2) the now-vacated “damages determination” without requiring Plaintiffs to first offer “proof as

to damages owed by Comerica.” Owner-Operator, 2014 U.S. App. LEXIS 6316, at *43. By
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doing so, this Court misinterpreted the Sixth Circuit’s limited mandate,
1

improperly shifted the

burden of proof to Comerica, and violated Comerica’s right to due process.

1. Plaintiffs have the burden of proof.

Plaintiffs bear the burden of proof with respect to each of the elements of their breach-of-

trust claim, including proof of their injury due to Comerica’s alleged breach of trust. Under

common law trust principles, “[w]hen a plaintiff brings suit against a trustee for breach of trust,

the plaintiff generally bears the burden of proof.” Restatement (Third) of Trusts § 100 cmt. f

(2012). As set forth in The Law of Trusts & Trustees:

A beneficiary seeking to obtain relief for a breach of trust must plead and prove
facts which show the existence of a fiduciary duty and the failure of the trustee to
perform it, and that consequently the court should grant the requested remedy. If
he seeks damages, a part of his burden will be proof that the breach caused him a
loss . . . .

G. BOGERT, TRUSTS & TRUSTEES § 871 (2d ed. rev. 1995). Thus, “to prevail on a claim for

breach of trust for money damages, [P]laintiffs must prove they suffered a loss.” Lebeau v.

United States, 215 F. Supp. 2d 1046, 1057 (D.S.D. 2002); see also Schuyler v. Littlefield, 232

U.S. 707, 713 (1914) (stating that the party seeking the funds maintains “the burden of proving

their title”); Bradley v. Thompson, 501 F.3d 421, 429 (5th Cir. 2007) (finding “the initial burden

of tracing and identifying property is upon the claimant who seeks to follow it into the hands of

another”); Gulf Petroleum, S.A. v. Collazo, 316 F.2d 257, 261–62 (1st Cir. 1963); Anderson v.

1
The Sixth Circuit’s limited April 2, 2014 mandate established a procedure for this Court

to follow. See, e.g., United States v. Campbell, 168 F.3d 263, 265 (6th Cir. 1999) (“Limited
remands explicitly outline the issues to be addressed by the district court and create a narrow
framework within which the district court must operate.”). Specifically, the appellate court
“REMAND[ED the case] for consideration of proof as to damages owed by Comerica.” Owner-
Operator, 2014 U.S. App. LEXIS 6316, at *43. This Court’s April 29 Order does not follow the
mandate.
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Old Nat’l Bancorp, 675 F. Supp. 2d 701, 718 (W.D. Ky. 2009) (finding that “[t]here must be

harm suffered beyond the failure to fulfill a duty” and granting summary judgment for the

defendant on a claim of breach of fiduciary duties where plaintiff failed to present any “evidence

of an actual injury suffered by them as a result of [the defendant’s] alleged breach of duty”).

“The party claiming damages bears the burden of proving those damages to a reasonable

degree of certainty.” TAS Distrib. Co. v. Cummins Engine Co., 491 F.3d 625 (7th Cir. 2007)

(citing In re Estate of Halas, 568 N.E.2d 170, 181 (Ill. Ct. App. 1991)) (addressing damages in a

breach of trust action); see also Naylor Med. Sales & Rentals, Inc. v. Invacare Continuing Care,

Inc., 517 Fed. App’x 443, 455 (6th Cir. 2013) (reversing award of damages where “the evidence

fail[ed] to support any damages, let alone the $210,000 that the district court awarded or the

$900,000 that the plaintiffs request[ed]”); Conn. Gen. Life Ins. Co. v. Universal Ins. Co., 838

F.2d 612, 618 (1st Cir. 1988) (citing Am. Service Co. v. Henderson, 120 F.2d 525, 531 (4th Cir.

1941)) (“In order to establish [a] right [to monies] as trust beneficiary, a claimant must make two

showings: first, the claimant must prove the existence and legal source of a trust relationship;

second, the claimant must identify the trust fund or property and, where the trust fund has been

commingled with general property of the [trustee], sufficiently trace the property or funds – the

res.”); 1 STEPHEN E. ARTHUR & ROBERT S. HUNTER, FEDERAL TRIAL HANDBOOK: CIVIL § 25:4

(2013) (“In civil cases, the burden of proof rests upon the party who asserts the affirmative of an

issue.”).

Accordingly, the Sixth Circuit found that Plaintiffs must put on “proof as to damages

owed by Comerica.” Owner-Operator, 2014 U.S. App. LEXIS 6316, at *43. This Court’s April

29 Order absolves Plaintiffs of that burden and improperly shifts it to Comerica, requiring

Comerica to “challenge” what has never been proven.
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2. The Arctic settlement chart does not satisfy Plaintiffs’ burden.

The chart submitted in support of the Arctic class settlement (Arctic Lit., ECF No. 203-1)

(the “Chart”) cannot satisfy Plaintiffs’ burden of proof.
2

The Sixth Circuit found that the Chart is

not evidence, and that this Court has never required Plaintiffs to proffer evidence of damages:

Because the district court erroneously found the prior panel’s opinion binding
with respect to damages, it never required the Owner-Operators to submit
evidence of damages. It instead relied entirely on the earlier settlement agreement
between the Owner-Operators and Arctic, with Arctic stipulating that it would not
challenge the damages calculation.

Owner-Operator, 2014 U.S. App. LEXIS 6316, at *52 (emphasis added). Thus, the Circuit

Court also concluded that the Chart is insufficient to determine Comerica’s liability. Id. at *52.

“[It] agree[d] with Comerica that [Comerica’s] liability cannot be predetermined by a settlement

to which it was not a party.” Id. at *43. The appellate court found that the Chart was a self-

serving attempt at justifying a collusive class settlement, the “‘plain purpose [of which] was

to agree to an extraordinarily high judgment . . . and impose the liability upon

[Comerica]—with no opportunity for [Comerica] to defend . . . the judgment.’” Id. at *54

(quoting Lindsey v. Prive Corp., 161 F.3d 886, 890 (5th Cir. 1998)). The Sixth Circuit ’s opinion

concludes that the Chart does not constitute evidence at all, let alone, reliable evidence. Yet, this

Chart is the sole “evidence” upon which Plaintiffs have relied and which this Court has

improperly charged Comerica with the task of disproving. Implicitly accepting the Chart as

“proof” of Plaintiffs’ damages and then shifting the burden to Comerica to disprove its accuracy

(without the benefit of discovery) is contrary to the Sixth Circuit’s mandate and also to

evidentiary rules and case law.

2
A copy of the Chart is attached here as Exhibit A for the Court’s convenience.
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Even following remand, the Chart has not been introduced by a competent witness, and it

has not been shown to be relevant, authentic, or admissible. See Fed. R. Evid. 901. In short, no

foundation has been laid. 1 STEPHEN E. ARTHUR & ROBERT S. HUNTER, FEDERAL TRIAL

HANDBOOK: CIVIL § 31:1 (2013) (providing that, “[i]n addition to being competent, relevant, and

material, all evidence must be authenticated, that is, it must be established . . . that it is ‘what its

proponent claims.’”). Plaintiffs have not overcome the hearsay hurdles presented by the Chart.

See Fed. R. Evid. 801-03. Comerica has never had the opportunity to challenge the Chart in

discovery, deposition, with expert testimony, or in cross-examination at trial.
3

The Sixth Circuit found error because the district court “never required the Owner-

Operators to submit evidence of damages,” Owner-Operator, 2014 U.S. App. LEXIS 6316, at

*52, and remanded the case for that “proof,” id. at *43. This Court’s April 29, 2014 Order does

not correct the earlier error.

3
Nor was the Chart introduced into evidence in the Arctic Litigation. Instead, the class

settlement and corresponding Chart were supported only by “the arguments of counsel” (Arctic
Lit., Order, ECF No. 208), which are not evidence. Mich. First Credit Union v. CUMIS Ins.
Soc’y, Inc., 641 F.3d 240, 249 (6th Cir. 2011) (“[A]rguments of counsel are not evidence.”);
Kessler v. Hrivnak, No. 3:11-cv-35, 2011 U.S. Dist. LEXIS 57689, at *31 (S.D. Ohio May 31,
2011) (“[I]t is black-letter law that ‘[a]rguments of counsel are not to be construed as
evidence.’”). And, in the context of the Arctic Litigation, “arguments of counsel” necessarily
means the arguments of Plaintiffs, because Arctic expressly agreed not to challenge the
calculations. Owner-Operator, 2014 U.S. App. LEXIS 6361, at *52. (See also Agreement for
Compromise of Controversies ¶ 3.a, attached hereto as Ex. B) (“The Judgment shall be entered
upon application by District Court Class representatives and such application may include a
description of the methodology used by the District Court Class to calculate that amount. Arctic
will not oppose the application or take a position on the calculation methodology described in
it.”) (emphasis added).

Indeed, the Settlement Agreement itself was never presented to the Court for approval in
the Arctic Litigation. Only the Chart and class notice were presented. Thus, the Plaintiffs sought
approval of a settlement on terms that they never disclosed to the Court. (See Arctic Lit., ECF
No. 203.)
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3. The only evidence in either record is that Plaintiffs cannot establish
their damages.

In both the Arctic Litigation and the present litigation, the only evidence (i.e., sworn

testimony under oath) Plaintiffs have offered is that it is “impossible” to prove damages and that

they do not know how the Chart was created. The Sixth Circuit’s finding that the Chart was,

therefore, “self-serving” is not to be taken lightly. As the Sixth Circuit determined, Arctic’s and

Plaintiffs’ improper purpose was to impose a judgment on Comerica without granting Comerica

its opportunity to defend.

There are glaring errors in the Chart that demonstrate why the Sixth Circuit concluded

that Plaintiffs must be required to prove their damages, and Comerica must be given the

opportunity to defend against properly admitted evidence. For example, in moving for summary

judgment on damages in the Arctic Litigation, counsel for Plaintiffs, Joyce Mayers, “declare[d]

under penalty” that she “personally reviewed approximately 15 to 20 boxes containing separate

[driver] files . . . . [T]he [driver] settlement sheets did not record any deductions from the

maintenance fund from maintenance expenses. . . . [Arctic and D&A] did not keep records of

maintenance expenses for the trucks leased to owner-operators by individual driver . . . .” (Ex. J

to Statement of Material Facts as to Which There is No Genuine Dispute in Supp. of Pls.’ Mot.

for Summ. J. on Damages, Arctic Lit., ECF No. 165, attached hereto as Ex. C) (emphasis added).

Plaintiffs argued to this Court that this made the “proof of an exact allocation of maintenance

expenses impossible.” (Pls.’ Mot. for Summ. J. on Damages, Arctic Lit., ECF No.
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165, at 9 n.36) (emphasis added).
4

When Comerica asked the named plaintiffs under oath about the Chart, they had no idea

how the numbers were derived. Named plaintiff Carl Harp testified that he disagrees with the

amount the Chart states he is owed. (Harp Dep., ECF No. 92, at 111.) Harp does not know how

the Chart was created nor how the numbers were calculated. (Id. at 108–27.) Named plaintiff

Michael Wiese could not explain the Chart and did not know what each column of numbers

detailed. (Wiese Dep., ECF No. 88, at 67–69.) When asked how the numbers in the Chart were

calculated, Wiese responded: “I have no idea.” (Id. at 69.)
5

4
Shortly after moving for summary judgment on damages, Plaintiffs wrote in their

Application for Approval of Class Settlement and Settlement Distribution Plan that,
“[m]aintenance expenses can be allocated with certainty to individual drivers by matching lease
dates for individual drivers with the dates that maintenance was recorded as performed on a
particular truck unit.” (Arctic Lit., ECF No. 203, at 3–4.)

Plaintiffs presented no evidence to explain how they were suddenly able to allocate “with
certainty” what they said was “impossible” to prove just a short time before. As explained
below, Plaintiffs’ representations in support of the settlement Chart were inconsistent, because
those figures are riddled with errors and cannot be duplicated.

Likewise, in the Arctic Litigation, this Court denied Plaintiffs’ request that they be
permitted to “seek . . . damages (in an amount far in excess of any reasonable estimate of
damages actually suffered) when the defendant’s wrongdoing ma[de] certain determination of
damages impossible.” (Op. & Order, Arctic Lit., ECF No. 185, at 18.) This Court expressly
found that Plaintiffs could not use the “idea . . . that a wrongdoer must bear the burden of
uncertainty created by the wrongdoing . . . offensively” to support an inflated request for
damages against Arctic and D&A. (Id. at 20.)

Yet, in their Application for Approval of Class Settlement and Settlement Distribution
Plan (Arctic Lit., ECF No. 203)—to which the Chart is attached—Plaintiffs completely ignore
this Court’s holding and set forth that “[a]ny uncertainty resulting from Arctic and D&A’s record
keeping must be resolved against Arctic and D&A.” (Id. at 3.)

Comerica can only assume that Plaintiffs’ Chart is again an inflated request for damages
that attempts to punish Arctic for its lack of record keeping.
5

Plaintiffs’ counsel objected to the deposition questions on this subject because “[t]he
judgment has been entered in this case. The Judge [has] ruled on the issues related to
damage[s].” (Harp Dep., ECF No. 92, at 113.) The Sixth Circuit has now found otherwise.
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The only proof before this Court is that Plaintiffs cannot establish their damages and do

not know what their damages are.

4. Comerica’s right to due process has been violated.

Despite the fact that the Sixth Circuit vacated this Court’s prior damages determination,

Owner-Operator, 2014 U.S. App. LEXIS 6316, at *43, this Court has ordered Comerica to

challenge the vacated number without first requiring Plaintiffs to offer their proof, id. at *52.

The Fifth Amendment prohibits the federal government from depriving persons of their property

“without due process of law.” U.S. Const., Amend. V. “[The Supreme] Court has not hesitated

to find proceedings violative of due process where a party has been deprived of a well-

established common-law protection against arbitrary and inaccurate adjudication.” Honda Motor

Co. v. Oberg, 512 U.S. 415, syll. (1994) (nullifying an arbitrary award of punitive damages).

“The Due Process Clause[’s] . . . whole purpose is to prevent arbitrary deprivations of liberty or

property.” Id.

In addition, “[i]t is a violation of due process for a judgment to be binding on a litigant

who was not a party or a privy and therefore has never had an opportunity to be heard.”

Parklane Hosiery Co. v. Shore, 439 U.S. 322, 327 n.7 (1979) (citing Blonder-Tongue Labs., Inc.

v. Univ. of Ill. Found., 402 U.S. 313, 329 (1971); Hansberry v. Lee, 311 U.S. 32, 40 (1940)). By

shifting the burden to Comerica, this Court is allowing Plaintiffs to rely on the settlement in the

Arctic Litigation to establish their damages, thereby subjecting Comerica to a judgment in

violation of its due process rights.

B. Comerica’s Facial Challenges to the Chart

This Court has improperly, in the words of the Sixth Circuit, “saddle[d] Comerica” with

the burden of challenging a Chart that, under the Sixth Circuit’s ruling, was vacated because it
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never has been supported by any evidence. Without discovery, testimony, expert testimony, or

any findings of fact, this Court has left Comerica tilting at windmills. Nonetheless, the

information that Comerica has been able to glean thus far shows that the stipulated figures in the

Chart are nowhere close to reality and do not constitute “evidence” of damages.

The Chart suffers from two main flaws. First, the Chart is riddled with mathematical

errors and internal inconsistencies that show that the Chart is inherently unreliable. Second, the

information that the Chart attempts to depict does not match any other known set of information.

Because of these errors, the Chart is inherently unreliable and cannot be used by Plaintiffs to

support their claim.

1. The Chart is mathematically flawed and internally inconsistent.

It is readily apparent that the Chart is mathematically flawed. A cursory review of just

the first few entries demonstrates this:

(Arctic Lit., ECF No. 203-1, at 1.)

The first entry shows that owner-operator Arthur Abrams had maintenance escrow

contributions of $805.95 and charges of $793.72. This should result in a “Net Escrow Balance”

of $12.23. Yet Plaintiffs claim that Mr. Abrams is owed $125.08 (and $184.08 with interest).
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This is more than ten times what should be the claimed damages. Similarly, the maintenance

contributions for James Altman total $9,707.04, and his maintenance charges total $3,479.02,

which should result in a Net Escrow Balance of $6,228.04. Instead, Plaintiffs calculate this to be

$13,067.38 ($18,878.10 with interest), more than double the amount the math would show.

David Anderson is listed as having contributions of $5,216.13 and charges of $1,668.61. Instead

of the expected $3,547.52, Plaintiffs ask for $19,618.02 ($27,940.92 after an additional

$8,322.90 in interest), nine times the expected amount. In more than 80% of the entries on the

Chart, the math simply does not work.

In addition to the huge number of line-item errors, the columns do not add up to the

correct totals. Even if the individual driver entry line items are correct, the total of the

Maintenance Charges column is understated by $79,712.40 (the actual total should be

$5,123,906.03 versus the $5,044,193.63 as shown on the Chart). The “Net Escrow Balance” is

overstated by $78,469.32 (the total should be $3,991,720.37 rather than the $4,070,189.69 stated

in the Chart).

These errors compound to overstate the amount by which Plaintiffs claim to be harmed.

The Chart is therefore useless for allowing Plaintiffs to establish their burden of proof to show

damages, even if based on accurate underlying data. As explained next, however, the Chart is

not based on accurate data.
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2. Comerica cannot recreate the numbers in the Chart.

Without any evidence in the record, Comerica is left to guess how the Chart was created.

Plaintiffs have collected paper files and raw data
6

allegedly obtained from Arctic’s records, but it

is unclear what data were used to prepare the Chart. Because it is impossible to determine how

the Chart was constructed, Comerica cannot assess the accuracy of any of the figures in the

Chart. What is clear, however, is that (a) a sample of the paper files do not match the Chart, (b)

the numbers in the Raw Data do not match the Chart, and (c) the numbers in the sample paper

files do not match the numbers in the Raw Data. The variation in the different information sets

compels but one conclusion: Plaintiffs lack the information to calculate their damages with the

requisite degree of accuracy to allow them to meet their burden of proof.

a. Chart vs. the Raw Data.

Using the Raw Data by Plaintiffs’ counsel, one conclusion is inescapable—it is clear that

the Chart is not based on the Raw Data produced by Plaintiffs in January, 2008. In only about

17% of the records do the maintenance contributions listed in the Raw Data match the charges

listed in the Chart. Thus, for more than 80% of the data, there are discrepancies between the

Chart and the Raw Data.

Here is where Plaintiffs’ Chart calculations dramatically disagree with the Raw Data. In

only 4 instances out of the 1,600 drivers does the Chart match the Raw Data. This is a near

100% error rate. Plaintiffs’ damages may very well be millions of dollars less than the Chart

suggests.

6
In January 2008, Plaintiffs’ counsel sent to Comerica’s counsel a disk containing four

files of data (hereinafter “Raw Data”). Plaintiffs did not explain how that data was obtained,
whether it was complete, or any other basic information necessary to allow Comerica to assess
that data.
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b. Chart vs. the paper files

The stipulated figures in the Chart also fail to withstand scrutiny when compared to the

paper records. An analysis of twenty separate driver files was performed to determine whether

the Chart can be substantiated. It cannot.

In none of the twenty files examined did the number listed in the Chart for maintenance

contributions or maintenance charges match what was shown in the paper records—a 100% error

rate for each figure. A chart showing these discrepancies, as well as the discrepancies between

the Chart and the Raw Data, is here:

Obviously, these figures are crucial for determining what each class member’s damages

might be. The fact that the stipulated figures contained in the Chart do not match any of the

paper files or Raw Data collected by Plaintiffs demonstrates that the Chart is unreliable.

Comerica has not been accorded any opportunity to discovery the nature, the source, the genesis

or the reason for these discrepancies. And, unfortunately, this is only the tip of the iceberg.
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3. Summary of Findings

Plaintiffs’ Chart also is marred by internal inconsistencies and mathematical flaws,

rendering it wholly unreliable, speculative, and unsupportable. Further, the Chart does not

reflect any known set of evidence. Neither the maintenance contributions nor the maintenance

charges listed in the Chart are supported by either the paper files or the Raw Data. The only

conclusion that can be reached with respect to the Chart is that it represents nothing more than an

agreed-to set of numbers that Plaintiffs came up with as part of a “collusive” settlement. As

such, the Chart is wholly meaningless for purposes of the current dispute. Because Plaintiffs

have presented no proof of damages in this action, they have failed to establish the necessary

elements of their claim against Comerica.

C. The Chart Includes Amounts That Cannot Be Imposed Against Comerica.

1. Plaintiffs are asking this Court to order double recovery of $900,000
of the $5.5 million.

In the Arctic Litigation, the parties entered into an Agreement for Compromise of

Controversies. (Attached hereto as Ex. B.) The Agreement provided that Arctic would pay

Plaintiffs $900,000 (id. ¶ 3.c), and then enter a “judgment in [this action] in the amount of

$5,583,084 (id. ¶ 3.b).

Likewise, in their Application for Approval of Class Settlement, Plaintiffs requested an

entry of “Judgment” “in the amount of $5,583,084 . . . .” (Arctic Lit., ECF No. 203, at 3

¶ II.A.1.) Of that amount, Arctic and D&A were to pay just $900,000. (Id. at 5 ¶ E.) Plaintiffs,

however, continue to ask Comerica to pay the entire $5.5 million—thereby allowing a double

recovery of $900,000. This is unlawful. See, e.g., United States v. Elson, 577 F.3d 713, 734 (6th

Cir. 2009) (“Thus, ‘when determining the amount of a restitution award under the [Mandatory

Victims Restitution Act], the court must “reduce restitution by any amount the victim received as
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part of a civil settlement” . . . . to avoid[] the undesirable result of restitution effectuating a

double recovery.’” (citations omitted)); see also Aero Prods. Int’l, Inc. v. Intex Rec. Corp., 466

F.3d 1000, 1017 (Fed. Cir. 2006) (“Generally, the double recovery of damages is

impermissible.”) (collecting cases); United States v. McDaniel, 398 F.3d 540, 555 (6th Cir. 2005)

(noting that statutes providing for restitution “do not permit victims to obtain multiple recoveries

for the same loss”); Hageman v. Signal L.P. Gas, Inc., 486 F.2d 479, 487 (6th Cir. 1973)

(reducing judgment against one defendant by the portion of the settlement between the plaintiff

and another defendant that was allocable to a common claim).

2. Amounts before May 1, 1993

On March 31, 2008, this Court ruled (Op. & Order, ECF No. 46) that Plaintiffs’ recovery

period started at the “1993 loan agreement” between Arctic and Comerica. (Id. at 5–8.) The

1993 loan agreement was executed on May 1, 1993 (Comerica Mot. for Summ. J., ECF No. 54,

at 2, Conen Aff. ¶ 2 & Ex. A), the date Plaintiffs’ recovery period begins. The Chart, however,

includes numerous entries where the “FIRST DISP DATE” pre-dates May 1, 1993. For example,

the very first entry, Arthur C. Abrams (see subsection I.B.1. & Arctic Lit., ECF No. 203-1)

identifies a “FIRST DISP DATE” of “4/20/1992”—more than a year before Plaintiffs’ recovery

period begins. There are more than sixty instances where this occurs. By order of this Court,

Plaintiffs cannot recover for monies allegedly collected by Arctic before May 1, 1993. Without

the statutory right to discovery, Comerica is not in a position to determine how many and how

often similar cases exist.

3. Amounts after December 31, 2008

The Chart also contains numerous entries wherein the “LAST DISP DATE” is after

December 31, 1998, the date that Arctic and Comerica ended their financial relationship.
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(Comerica Mot. for Summ. J., ECF No. 54, at 5 & Conen Aff. ¶ 14; Arctic Lit., ECF No. 203-1.)

There are more than fifteen instances where this occurs. Plaintiffs cannot recover for amounts

that were due to drivers after Arctic ended its lending relationship with Comerica, because after

December 31, 1998, all of Arctic’s monies—including any collected maintenance

contributions—were transferred to Congress Financial. (Comerica Mot. for Summ. J., ECF No.

54, at 5 & Conen Aff. ¶ 14.) Only evidence from Plaintiffs, which Comerica could then review

and challenge, can establish how much of the claimed damages fall into this category.

4. Plaintiffs’ Chart includes amounts allegedly due owner-operators that
have been deleted from the class.

At the time of Plaintiffs’ settlement with Arctic, the parties identified 1,632 class

members. (Arctic Lit., ECF No. 203-1.) By 2009, however, Plaintiffs represented to the Court

that they only had “reliable addresses for 541 Class Members.” (Second Appl. of Class

Representatives, Arctic Lit., ECF No. 244, at 3.) Plaintiffs therefore asked that they be permitted

to “delete” from the class the class members that did not have reliable addresses. (Id. at 4.) On

February 19, 2009, the Court granted Plaintiffs’ request to delete class members from the class.

(Order, Arctic Lit., ECF No. 245.)

Following this Court’s Order—an Order that was prepared by Plaintiffs, submitted to the

Court, and signed by the Court as written without modification—there are now only 541

members of the class. Through the Chart, though, Plaintiffs are still seeking relief for 1,632 class

members—1,091 of whom have been deleted from the class. The Chart, therefore, overstates

the potential damages award by the amount allegedly due the now-deleted 1,091 class members.

Plaintiffs should be required to identify those class members so that they may be excluded from

Plaintiffs’ claimed damages. Martin H. Redish, Cy Pres Relief and the Pathologies of the

Modern Class Action: A Normative and Empirical Analysis, 62 FLA. L. REV. 617, 638–39 (2010)
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(discussing the problem of absent class members and unclaimed funds) (“Under the nation’s

private rights model of adjudication, damage awards are not made ‘in the air.’ Instead, they are

awarded to a specific plaintiff, who has presumably brought suit to vindicate his substantive right

which the defendant has allegedly violated.”).

II. CONCLUSION

Defendant Comerica Bank respectfully requests that, in accord with the Sixth Circuit’s

mandate, that this Court require Plaintiffs to present actual “proof as to the damages owed by

Comerica,” Owner-Operator, 2014 U.S. App. LEXIS 6316, at *43, before Comerica is required

to challenge the same.
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