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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
OWNER OPERATOR INDEPENDENT : 
DRIVERS ASSOC., INC., et al., :  Case No. 2:05-CV-00056 
 : 
                        Plaintiffs, :  JUDGE ALGENON L. MARBLEY 
 : 
            v. :  Magistrate Judge King 
 :  
COMERICA BANK : 
 :  
                        Defendant. : 
 

ORDER 

I. Background and Redetermination of Prior Order 

 This matter comes before the Court on the Mandate of the United States Court of Appeals 

for the Sixth Circuit. (Doc. 179). On March 27, 2014, this Court entered its Amended Judgment, 

awarding Plaintiffs $5,583,084 in damages and $2,647,330.62 in prejudgment interest. Doc. 171 

at 13). On April 3, 2013, Defendant Comerica appealed on four issues.1 (Doc. 178). On April 3, 

2014, the Court of Appeals affirmed this Court with respect to all issues, except this Court’s 

determination that Comerica could not challenge the amount of damages, on which the Court of 

Appeals reversed and remanded. Owner-Operator Indep. Drivers Assoc., Inc. v. Comerica Bank, 

562 F. App'x 312 (6th Cir. 2014). 

 In a April 29, 2014 Order, this Court interpreted the Sixth Circuit’s decision and mandate 

with respect to damages, and ordered that “this matter shall be re-opened for the limited issue of 

providing Comerica with the opportunity to challenge the damages calculations previously 

																																																								
1 Defendant sought review of the Court’s determination that: (1) the statute of limitations does not bar Plaintiffs’ 
claim against Comerica; (2) damages should be awarded based on a retroactive application of the private right of 
action under the Interstate Commerce Commission Termination Act; (3) Comerica could not challenge the amount 
of the damages; and (4) the amount of the prejudgment interest was appropriate. (Doc. 178 at 2). 
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entered by the Court.” (Doc. 181). The Court ordered Comerica to file its challenge first, and for 

Plaintiffs to respond in turn. Id. 

 The Court ordered that briefing schedule because the Sixth Circuit found that this Court 

was remiss in “rel[ying] entirely on the earlier settlement agreement between the Owner-

Operator and Arctic [Express Inc.],” as a binding determination of the restitution damages in this 

case, while not “hearing from Comerica;” the Sixth Circuit ordered, accordingly, that this Court 

“must afford Comerica the opportunity to challenge the[] [damages] calculations in determining 

Comerica’s liability.” (Doc. 179 at 36-37). Thus, this Court afforded Comerica that opportunity. 

 Upon careful consideration of parties’ briefings and the Sixth Circuit’s mandate, this 

Court will hold a damages hearing in which the Plaintiffs bear the burden of proof. While the 

Sixth Circuit indeed reasoned that Comerica must be afforded an opportunity to challenge the 

calculations that resulted in the settlement figures reached between the Owner-Operators and 

Arctic, the Sixth Circuit also stated that the “district court erroneously found the prior panel’s 

opinion biding with respect to damages, [and so] it never required the Owner-Operators to 

submit evidence of damages.” (Id. at 36). Thus, the Sixth Circuit’s reasoning shows not only that 

Comerica was not afforded an opportunity to challenge the calculations that resulted in the final 

settlement figure between the Owner-Operators and Arctic, but also that the Owner-Operators 

have not met their burden of proof with respect to damages. Further, the Sixth Circuit noted 

“alleged errors” in the stipulated-to-damages calculations, and such errors cannot be foreclosed 

without a full opportunity for discovery. (Id. at 37). Read in this light, the Sixth Circuit’s 

mandate—vacating and remanding the district court’s damages determination “for consideration 

of proof as to damages owed by Comerica”—requires a damages hearing in which Plaintiff bear 

the burden of proof. 
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II. Parameters of the Damages Hearing 

A. Substance and Methodology of Damages Established 

 This Court clarifies, however, that the damages hearing will be restricted to the limited 

purpose of providing Plaintiffs the opportunity to put on proof as to the accuracy of the 

calculation that led to the final settlement number in the Arctic Litigation, and providing 

Defendant the opportunity to challenge that proof.  

 In Plaintiffs’ Second Amended Complaint against Comerica they sought “judgment 

against Comerica Incorporated ordering that payments be made to the Class to return the full 

amount in maintenance escrow funds plus interest in an amount equal to that awarded in 

Judgment entered in the Arctic Litigation.” (Doc. 19). As previously explained, this Court found 

that there were two prerequisites for holding Defendant liable for the entire amount of the 

maintenance escrow funds, or trust property, which was the basis of the settlement amount in the 

Arctic Litigation: (1) the finding “that the maintenance escrows were included in an Arctic 

account with Comerica;” and (2) the finding that “Comerica withdrew funds from that account in 

breach of trust.” August 2011 Order (citing Owner Operator Indep. Drivers Ass'n, Inc. v. 

Comerica Bank, 615 F.Supp.2d 692, at 705 (S.D.Ohio 2009)). “The Sixth Circuit subsequently 

held that both of these conditions existed as a matter of law.” Id. (citing In re Arctic Exp. Inc., 

636 F.3d 781, 801 (6th Cir. 2011). Thus, the Sixth Circuit held that Comerica breached its trust 

obligations, and ordered it to “disgorge the trust property received in breach of trust unless it can 

establish a viable defense.” 636 F.3d at 801. This Court found no defense, and the Sixth Circuit 

affirmed. (Doc. 178). In other words, the substance of the damages in this case is well 

established.  
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 Further, the methodology used to reach the substance of the damages is well established, 

and neither party challenged the methodology in their briefs. As this Court explained on multiple 

occasions: 

The Arctic Litigation resolved issues regarding the rights and obligations relating 
to the maintenance escrows as between Arctic and the Class. In approving the 
settlement in the Arctic Litigation, this Court determined that the methodology 
used to calculate the Judgment Amount was appropriate based upon the records 
maintained by Arctic and D & A. [FN 3: The measure of damages was calculated 
by matching lease terms for individual class members to maintenance expenses by 
truck unit and date. (Arctic Order dated March 15, 2004 at 3–4)] (Prov. Order 
Approving Stmnt., May 28, 2004). Interest was calculated in accordance with the 
mandated rates set forth in the truth-in-leasing regulations. (Id.) The net balance 
in maintenance escrows and interest for each Class Member was calculated based 
upon the methodology approved by this Order. (Id.) … Therefore, the judgment 
awarded reflected the amount in unused maintenance escrows which Arctic failed 
to return to the Class in violation of the Truth–in–Leasing regulations … 
Comerica's liability for restitution of Plaintiffs' maintenance escrows is based 
solely on its own conduct . . .  This suit is an action to collect property that this 
Court previously awarded to the Arctic Class. 
 

Owner Operator Indep. Drivers Ass'n, Inc., 615 F.Supp.2d at 703. 
 
 The Methodology for calculating the damages—matching lease terms for individual class 

members to maintenance expenses by truck unit and date—is captured in the Arctic Settlement 

Chart. (Doc. 183-1). As the Defendant concedes, Defendant’s arguments that there were “glaring 

errors in the Chart” is “why the Sixth Circuit concluded that Plaintiffs must be required to prove 

their damages, and Comerica must be given the opportunity to defend against properly admitted 

evidence.” (Doc. 183 at 6).  Defendant’s arguments center on being afforded the opportunity to 

challenge the Chart after Plaintiffs have met their burden of proof as to the data within the chart. 

Thus, the proof which Plaintiffs must put on at trial relate to how the chart was created—i.e., 

with what documentation and on what date—and how the final settlement numbers were 

calculated based on the data in the chart. After Plaintiffs put on such proof, Comerica will have 
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the opportunity to make facial challenges to the chart, many of which they articulate in their 

briefs on this matter.  

 In sum, this suit is an action to collect the maintenance escrows, or trust property, which 

the Sixth Circuit has ordered Defendants to disgorge.  The entire amount of that trust property 

was determined in the Arctic Litigation, based on an approved methodology, which is captured 

in the chart used to determine the settlement of the Arctic Litigation. At the hearing, Plaintiffs 

likely will proffer an updated chart, but the chart’s methodology remains the same as the one this 

Court approved. The Sixth Circuit’s mandate does not upset the substance of the damages award, 

therefore, nor the methodology approved by this Court for calculating the substance of the 

damages, but only the data within the chart, and the proper calculations of damages which will 

result from a correct chart; that will be the only issue at trial. 

B. Narrowing Issues for Trial 

 In its briefing, Defendant raised a number of issues that are best addressed prior to the 

damages hearing, so as to narrow the determinations before the Court. These determinations 

include: (1) the proper beginning of the recovery period; (2) the proper end of the recovery 

period; (3) whether Plaintiffs can recover from Comerica all or some of the $900,000 Arctic and 

D&A agreed to pay Plaintiffs in the Arctic Litigation; and (4) whether some Owner-Operators 

have been deleted from the class, and, if so, if that affects the damages award. 

1. Beginning of the Recovery Period 

 Parties dispute the proper start-date for the recovery period in this case. Defendant argues 

that amount in maintenance escrow collected prior to the execution of the May 1, 1993 loan 

agreement should be excluded because it believes this Court has held Plaintiffs are limited to 

recovery of funds deposited after the May 1, 1993 Loan Agreement began. Plaintiffs retort that 
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the proper recovery cut-off date is July 1, 1993, which is the recovery cut-off in the Arctic 

Litigation; it contends, however, that the July 1, 1993 cut-off only determined which owner-

operators were entitled to recover—those whose leases terminated after July 1, 1993. Thus, 

Plaintiffs argue, the July 1, 1993 cut-off date means that any owner-operator who terminated his 

lease after July 1, 1993 is entitled to recover all of their unused maintenance funds collected after 

February of 1991, the date the first loan agreement between Arctic and Comerica began. 

 The sheer volume, complexity, and length of this case make what should be a 

straightforward determination far from simple. In Plaintiffs’ Motion for Leave to File a Second 

Amended Complaint, it put forth that “Comerica collected the escrow funds on a continuing 

basis for the entire recovery period relevant to the Arctic Litigation, from July 1, 1993 until the 

loan agreements terminated. The maintenance escrows are subject to a statutory trust created 

under federal law. The Class is entitled to recover on its trust property from Comerica which 

holds the funds.” (Doc. 19). Thus, in its Second Amended Complaint, Plaintiffs asserted that 

“[T]he recovery period for the claims of the Class, extends from July 1, 1993 to the present.” 

(Doc. 19-1, ¶ 12). At that stage in the litigation, it appears Plaintiffs were only aware of two 

Loan Agreements, one executed on May 3, 1993, and one executed on April 29, 1998. (Id. at ¶ 

14). Under Count One, it sought “return of Class Members’ maintenance escrow funds plus 

interest subject to statutory trust under federal law.” (Id. at ¶ 35). Under its Prayer for Relief, it 

sought “judgment against Comerica Incorporated ordering that payments be made to the Class to 

return the full amount in maintenance escrow funds plus interest in an amount equal to that 

awarded in Judgment entered in the Arctic Litigation.” (Id. at sub-¶ (c)). 

 Defendant argues that on March 31, 2008, in an order denying Defendant’s motion to 

dismiss the second amended complaint, this Court ruled that Plaintiffs’ recovery period started at 
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the 1993 loan agreement. (Doc. 46). Defendant misinterprets this Court’s holding. In that Order, 

this Court considered “whether the Court’s prior dismissal order permanently foreclosed any 

recovery for Plaintiffs in connection with the 1993 loan agreement.” This Court ultimately found 

that Plaintiffs could recover in connection with the 1993 loan agreement. Such a ruling, however, 

was not a clear statement limiting Plaintiffs’ recovery to monies collected after the 1993 loan 

agreement, but only a finding that Plaintiffs could recover in connection with the 1993 loan 

agreement. 

 At some point in the discovery process, it must have come to light that the first loan 

agreement actually was executed on February 4, 1991. This fact is acknowledged in this Court’s 

Summary Judgment Order, and the Sixth Circuit adopts the same: 

The particulars of Arctic's banking relationship with Comerica were accurately 
explained by the district court: 
 

Arctic and Comerica entered into three revolving credit loan agreements (which 
established a revolving line of credit), one dated February 4, 1991, one dated 
May 3, 1993, and the other dated April 29, 1998. The loan arrangement between 
Arctic and Comerica was in operation continuously from February 1991 through 
November 1998. 
 
For the 1991 loan agreement, Comerica agreed to lend Arctic up to $500,000 
wherein several variables, including the amount of eligible collateral, 
determined how much Arctic could request be advanced by Comerica at any 
given time. By May 1993, the revolving loan agreement increased the 
commitment amount to $2,000,000. By April 1998, the revolving loan 
agreement increased the commitment amount to $5,500,000. D & A acted as a 
guarantor in the event of default by Arctic. D & A was not, however, and has 
never been, a customer of Comerica's and never had an account with Comerica. 
 

In re Arctic Exp. Inc., 636 F.3d 781, 788 (6th Cir. 2011). 
 
 In reviewing the procedural posture of this case, the Sixth Circuit explained that 

Plaintiffs’ action against Comerica “seeking enforcement of the Arctic Litigation Judgment,” 

was removed to the district court. Id. at 789. “Plaintiffs thereafter twice amended their complaint, 

Case: 2:05-cv-00056-ALM-NMK Doc #: 188 Filed: 05/26/15 Page: 7 of 17  PAGEID #: 10007



8	
	

ultimately setting forth a single count seeking restitution or disgorgement of the maintenance 

escrow funds deposited by Arctic into Comerica's accounts and purportedly used by Comerica to 

pay down Arctic's indebtedness.” Id. at 789. In a footnote, the Sixth Circuit noted that “Plaintiffs 

are not seeking to recover any funds withheld before the 1993 loan was executed.” Id. at 789 n. 

4. Such a statement, however, was not entirely accurate.  

 As the Sixth Circuit acknowledged, the purpose of the present litigation has always been 

to enforce the Arctic Litigation Judgment. In the Arctic Litigation, the recovery period for class 

members was defined by all class members whose leases terminated after July 1, 1993; in its 

Complaint, Plaintiffs defined that as the recovery period in the instant litigation. 

 In order to find Comerica liable in restitution for the Arctic Litigation, Plaintiffs had to 

uncover facts showing a statutory trust had been created and breached. The Sixth Circuit found 

that the Loan Agreements between Comerica and Arctic established the basis for this Court’s and 

the Sixth Circuit’s finding that a statutory trust had been created between the Class and Arctic, 

and found that the breach of the trust entitled the Class to disgorgement of the escrow funds by 

the holder of the trust funds, Comerica: 

Consequently, Arctic breached its trust obligations to plaintiffs by encumbering 
the escrow funds, and dissipating the trust assets, through its lending relationship 
with Comerica. Comerica must therefore disgorge the trust property received in 
breach of trust unless it can establish a viable defense.  

In re Arctic Exp. Inc., 636 F.3d 781, 801 (6th Cir. 2011). As the Sixth Circuit’s holding applies 

to all escrow funds collected under all loan agreements between Arctic and Comerica—which 

the Sixth Circuit found operated continuously from February 1991 through November 1998—the 

Sixth Circuit’s holding does not limit the recovery period to the 1993 loan agreement.  

 It is most important to note that the loan agreements between Arctic and Comerica were 

not relevant to the Arctic Litigation; they are only relevant to Plaintiffs’ restitution theory in this 
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litigation. Thus, although Plaintiffs’ recovery from Comerica was dependent on showing the 

existence of the loan agreements, and Plaintiffs can only recover in restitution from Comerica for 

the time in which the agreements were in place, Plaintiffs’ requested recovery period has always 

been defined by its recovery period in the Arctic Litigation.  

 This Court finds, therefore, that under the Sixth Circuit’s holding, Plaintiffs are entitled to 

disgorgement of all trust property received in breach of trust from February 1991 through 

November 1998. In the Complaint, however, Plaintiffs seek restitution only in the amount of the 

settlement in the Arctic Litigation, under which recovery was defined by all drivers who 

terminated their leases after July 1, 1993. The Sixth Circuit’s holding supports the proposition, 

therefore, that all drivers who are included in the July 1, 1993 cut-off date from the Arctic 

Litigation are entitled to disgorgement of maintenance fund deposits made after the loan 

arrangement between Arctic and Comerica began—February of 1991.  

2. End of Recovery Period 

 Defendant argues that Plaintiffs cannot recover from Comerica for any leasing 

relationship that terminated after December 31, 1998—the date Arctic ended its lending 

relationship with Comerica and transferred its loans to Congress Financial—because the escrow 

funds were not due to be returned until after the leasing relationship ended.2 Plaintiffs respond 

that Comerica must disgorge trust property collected during the period the loan agreements were 

in operation, up through December 31, 1998. 

 The following describes Arctic’s banking relationship with Comerica under the three loan 

agreements from February 1991 to November 1998: 

																																																								
2 “In late 1998, Arctic transferred its loans to Congress Financial and terminated its banking relationship with 
Comerica. [] Arctic used funds from its new line of credit with Congress Financial to pay off its outstanding loan 
balance of $4.7 million to Comerica.” In re Arctic Exp. Inc., 636 F.3d 781, 789 (6th Cir. 2011).  
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At the same time as the loan agreements were in effect, Arctic maintained three 
accounts with Comerica: (1) a depository/operating account, (2) a zero-balance 
checking account (also called a controlled disbursement account), and (3) a cash 
collateral account. The lending relationship was as follows: when Arctic 
completed a shipment for a customer, Arctic would generate an invoice. If the 
invoice qualified as an “Eligible Account,” as defined in the loan documents, 
Arctic would include the invoice on its next Borrowing Base Certificate and 
present it to Comerica. Upon receipt of the Borrowing Base Certificate, and to the 
extent that the invoiced amounts were “Eligible Accounts,” Comerica would 
make available to Arctic 80% of the eligible invoice for its line of credit, 
regardless of whether Arctic intended to use funds advanced. Arctic would then 
request those funds be advanced to its depository/operating account. So, for 
instance, if Comerica had an invoice for an Eligible Account worth $100, 
Comerica would extend credit of up to $80 to Arctic, which would be transferred 
at Arctic's request to its depository/operating account before receipt of any 
payments from the customer. 
 
When payments from customers were collected on the accounts receivables, they 
went directly into Arctic's cash collateral account. Comerica had control over the 
funds in the cash collateral account, and Arctic could not make withdrawals from 
the cash collateral account. The collections from customers were applied directly 
to the loan balance, which increased the availability to draw on the line. The cash 
collateral account was monitored daily by Comerica, and the balance was applied 
to the loan on a daily basis. When the invoice amounts were collected in full, 
Comerica would make available to Arctic the remaining 20% of the Eligible 
Account through its line of credit. At that point, Arctic would have 100% of the 
invoice amount available in its line of credit. So, for instance, in the above 
scenario, if the customer paid the entire invoice, then the full $100 would be 
available for Arctic to draw on through its line of credit. Arctic could request 
those funds be transferred into its depository/operating account and use them in 
any manner it saw fit and for any legitimate purpose necessary to run its business. 
Arctic automatically transferred money from the depository/operating account 
into its zero-balance account to cover checks it wrote. At all other times, the *789 
zero-balance account did not carry a balance. Arctic wrote checks from its zero-
balance account for any purpose it deemed necessary. Arctic authorized Comerica 
to debit the depository/operating account once per month to pay for accrued 
interest and bank fees. Otherwise, the money in the depository/operating account 
was for Arctic's unencumbered use and remained at its disposal. No loan 
payments to Comerica were ever deducted from the depository/operating account. 
Pursuant to the loan agreements, Arctic pledged as collateral for the loans, among 
other assets, all accounts receivable for motor carrier services provided to 
customers and proceeds from the accounts receivable. The primary purpose of the 
collateral was to provide a source for recovery of the loan balance in the event 
Arctic defaulted on its loan and the collateral had to be sold. Though accounts 
receivable collections were credited against Arctic's loan balance, this collateral 
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was never liquidated, as liquidation occurs in the event of a default, and there was 
no default by Arctic. 

 
In re Arctic Exp. Inc., 636 F.3d 781, 788-89 (6th Cir. 2011) (citing Owner Operator 

Indep. Drivers Ass'n, Inc. v. Comerica Bank, 615 F.Supp.2d 692, 695–96 (S.D. Ohio 

2009) (footnotes omitted)). 

 Based on this rationale, the Sixth Circuit held that Plaintiffs’ “trust interest in the 

maintenance escrows attached when the customers’ payment for services, Arctic’s accounts 

receivable, were deposited in the cash collateral account.” Id. at 801. It held further that: 

 [t]he accounts receivable deposited into the cash collateral account were taken by 
Comerica and applied directly to reduce Arctic's outstanding loan balance. Thus, 
whether the draw on the line of credit passed through an operating account before 
directly funding the checks is immaterial. Arctic compensated the owner-
operators for an amount net of the maintenance escrow, and, instead of funding 
the escrows through its line of credit, it applied the trust funds to reduce its loan 
balance, without returning the unused escrow funds to plaintiffs as required under 
49 C.F.R. § 376.12(k). By operation of the loan agreements, Comerica collected 
the nine cents per mile in maintenance escrows along with Arctic's receivables 
and, in sweeping Arctic's cash collateral account, used the maintenance escrows 
to repay amounts borrowed by Arctic under the loan agreements. Consequently, 
Arctic breached its trust obligations to plaintiffs by encumbering the escrow 
funds, and dissipating the trust assets, through its lending relationship with 
Comerica. Comerica must therefore disgorge the trust property received in breach 
of trust unless it can establish a viable defense. See Nickey Gregory, 597 F.3d at 
605. 

Id.  
 
 Thus, under the Sixth Circuit’s logic, it was Comerica’s daily activity of applying 

maintenance escrows to Arctic’s debt, when Arctic should have been returning the unused 

escrow funds to Plaintiffs, that led to the breach of trust, and mandated Comerica’s disgorgement 

of the trust funds. Accordingly, this Court agrees that Comerica must disgorge Plaintiffs’ unused 

maintenance escrows collected prior to the termination of the loan agreement with Arctic, but not 

after, even for those drivers whose leases terminated after the loan terminated. 
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3. Whether Plaintiffs can recover from Comerica all or some of the $900,000 Arctic 

and D&A agreed to pay Plaintiffs in the Arctic Litigation. 

 Defendant argues that Plaintiffs should not be allowed a double recovery of the $900,000 

of the $5,583,084 total settlement amount that Arctic agreed to pay Plaintiffs in the Arctic 

Litigation. (Agreement for Compromise of Controversies, Doc. 183, Exhibit B). Plaintiffs retort 

that the Sixth Circuit ordered Comerica to disgorge the entire trust property it had in its 

possession that was in breach of trust, which would include the entire $5,583,084. In the 

alternative, it argues that although Arctic agreed to pay $900,000 of the settlement amount, it has 

repeatedly defaulted on its payment schedule, and has only paid $360,000 to date. Thus, 

Plaintiffs aver that if this Court is to allow Comerica any credit on amounts paid by Arctic, that 

amount is only $360,000. 

 “It also goes without saying that the courts can and should preclude double recovery by 

an individual.” Gen. Tel. Co. of the Nw. v. Equal Employment Opportunity Comm'n, 446 U.S. 

318, 333, 100 S. Ct. 1698, 1708, 64 L. Ed. 2d 319 (1980) (holding that EEOC had the ability to 

bring a class-wide employee relief through a civil action when it is unable to enforce a 

conciliation agreement against an employer). Where the remedy is an equitable one, therefore, a 

court of equity “should adjust the relief accordingly.” Id. (holding that “where the EEOC has 

prevailed in its action, the court may reasonably require any individual who claims under its 

judgment to relinquish his right to bring a separate private action”); see also Alexander v. 

Gardner-Denver Co., 415 U.S. 36, 50-51, 94 S. Ct. 1011, 1020-21, 39 L. Ed. 2d 147 (1974) 

(finding that “consideration of the claim by the arbitrator as a contractual dispute under the 

collective-bargaining agreement does not preclude subsequent consideration of the claim by the 

National Labor Relations Board as an unfair labor practice charge or as a petition for 
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clarification of the union's representation certificate,” but where the employee has first prevailed 

in a civil action, the Court can structure judicial relief to avoid duplicative recoveries). 

 Plaintiffs brought this action to enforce payment of the Arctic Litigation judgment against 

Comerica under a theory of statutory trust. The Arctic Litigation settlement amount is the same 

as the “restitution of the maintenance escrows allegedly withdrawn unlawfully by Comerica from 

the trust account as a reduction on Arctic’s loan balance” that Plaintiffs seek from Comerica in 

this case. In re Arctic Exp. Inc., 636 F.3d 781, 786 (6th Cir. 2011). The Sixth Circuit held that a 

statutory trust existed, and that Plaintiffs could maintain an action for disgorgement of that trust 

property from Comerica, a third party that had held the property subject to the trust without 

being a bona fide purchaser for value. Id. at 797-801. 

 Although this Court must reassess the accuracy of the amount of the trust property at 

issue in the upcoming damages hearing, the $900,000 of the trust property that Arctic agreed to 

pay will go toward whatever final amount this Court determines to be accurate. While Arctic has 

paid only $360,000 of the $900,000, and thus is in alleged breach of the settlement agreement, 

Plaintiffs have a right to bring an action to enforce the settlement agreement and collect in full 

from Arctic. As the remedy Plaintiffs seek in this case is an equitable one—disgorgement of trust 

property—this Court must adjust the relief to avoid a double recovery of the Plaintiffs.  See  

Gen. Tel. Co. of the Nw, 446 U.S. at 333. Thus, $900,000 will be deducted from the final 

restitution amount determined after the damages hearing.   

4. Deletion of Class Members 

 Defendant argues that 1,091 of the original 1,632 class members (Arctic Lit., ECF No. 

203-1) were deleted from the class upon Plaintiffs’ request for an order allowing a second 

distribution of settlement monies only to class members for whom the trustees had reliable 
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addresses. (Doc. 244) at ¶ 14. Defendant asserts, therefore, that Plaintiffs should not be able to 

seek damages awards on behalf of the 1,091 deleted class members, as such an allowance would 

create an “extraordinary windfall.” (Doc. 187 at 21). 

 Plaintiffs respond that no class members were deleted; instead, in the interest of saving 

administrative costs on the disbursement of $210,000, Plaintiffs asked this Court to maximize 

payments to class members who could more reliably be known to receive the payments.3 Further, 

Plaintiffs assert that Comerica’s liability is not dependent upon the administration of the 

common fund, but on the full disgorgement of trust property received in breach of trust. 

 For the sake of clarity, this Court reiterates that it has found that the Class from the Arctic 

Litigation has a right to pursue the judgment awarded in the Arctic Litigation in this litigation. 

Owner Operator Indep. Drivers Ass'n Inc. v. Comerica Inc., No. 2:05-CV-00056, 2006 WL 

1339427, at *7 (S.D. Ohio May 16, 2006). Although Plaintiffs must put on proof of the 

calculation of the damages in the Arctic Litigation, and Defendants will have an opportunity to 

challenge that proof, the substance and methodology of the damages remain the same, and the 

class has a right to pursue its damages. 

 It is a common occurrence that class action funds go unclaimed by individual plaintiffs, 

and such an occurrence does not necessarily alleviate the Defendant’s liability for those 

unclaimed funds. Lessard v. City of Allen Park, 470 F. Supp. 2d 781, 782-84 (E.D. Mich. 2007). 

This is because “[f]ederal courts have broad discretionary powers in shaping equitable decrees 

for distributing unclaimed class action funds.” Id. at 782 (citing Van Gemert v. Boeing Co., 739 

F.2d 730, 737 (2d Cir.1984); Six Mexican Workers v. Arizona Citrus Growers, 904 F.2d 1301, 

																																																								
3	In that request, which this Court granted, trustees asked this Court to “allow the deletion of those Class Members 
who cannot be located with a reliable address form the second distribution of settlement funds,” in order to save 
administrative expenses in preparing checks and accounting for undeliverable and uncashed checks, and in postage 
costs. Id.	
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1307 (9th Cir.1990), cited approvingly by Everett v. Verizon Wireless, Inc., 460 F.3d 818, 827 

(6th Cir.2006)). Importantly, the Supreme Court has declined to rule on the question of what 

happens to unclaimed funds in a class action. Boeing Co. v. Van Gemert, 444 U.S. 472, 482, 100 

S.Ct. 745, 62 L.Ed.2d 676 (1980) (“The Court of Appeals did not consider the ultimate 

disposition of whatever money may remain in the fund after the District Court enforces a 

deadline for the presentation of individual claims. [Citation omitted.] We likewise express no 

opinion on that question.”). In Lessard, the Court articulated guiding principles in determining 

the proper distribution of unclaimed class action funds: 

The court’s choice among distribution options should be guided by the objectives 
of the underlying statute and the interests of the silent class members. Six Mexican 
Workers, 904 F.2d at 1307. There are other factors that courts have taken into 
account, including the proportion of class members sharing in the recovery, the 
costs of administration, and any “spill over” benefits to non-class members. State 
v. Levi Strauss & Co., 41 Cal.3d 460, 473, 224 Cal.Rptr. 605, 715 P.2d 564 
(Cal.1986), citing Shepherd, Damage Distribution in Class Actions: The Cy Pres 
Remedy, 39 U.Chi. L.Rev. 448, 464 (1972). In general, if the unclaimed funds are 
not directed to one party or another, they are distributed “cy pres ”-i.e., to 
whatever would be the next best use of the money to carry out the intent of the 
fund, which in class actions usually means for the indirect benefit of the class. 
Newberg on Class Actions, § 10:16 n. 1. 
 

Id.  
 

 The Lessard Court ultimately found that it “did not make sense to direct” unclaimed 

funds from parties who could not be reached to the other Plaintiffs, because there would be “little 

benefit’ to the Plaintiff class; it determined, therefore, a cy pres award was appropriate. Id. The 

Lessard Court’s analysis of class action residue is supported by Class Action Settlement Residue 

and Cy Pres Awards: Emerging Problems and Practical Solutions: 

ALI Principles express a policy preference that residual funds should be 
redistributed to other class members until they recover their full losses, unless 
such further distributions are not practical: 
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If the settlement involves individual distributions to class members and funds 
remain after distribution (because some class members could not be identified 
or chose not to participate), the settlement should presumptively provide for 
further distributions to participating class members unless the amounts 
involved are too small to make individual distributions economically viable or 
other specific reasons exist that would make such further distributions 
impossible or unfair.56 

 
As the ALI Principles recognize, when further distributions to class members are 
not feasible, the court has discretion to order a cy pres distribution, which puts the 
settlement funds to their next-best use by providing an indirect benefit to the 
class.57 Based on this guidance, many courts have articulated a reasonable 
requirement: that a cy pres distribution of residual funds to a third party is 
permissible only when it is not feasible to make distributions to class members in 
the first instance or to make further distributions to class members.58 

 

Wilber H. Boies & Latonia Haney Keith, Class Action Settlement Residue and Cy Pres Awards: 

Emerging Problems and Practical Solutions, 21 Va. J. Soc. Pol'y & L. 267, 280-81 (2014). 

 Further, the Supreme Court has yet to “clarify the limits” of the use of cy pres when 

distribution to individual class members is unrealistic, but has not found cy pres awards in 

general to be impermissible. Marek v. Lane, 134 S. Ct. 8, 9, 187 L. Ed. 2d 392 (2013) (finding 

Court has not yet had the opportunity to address concerns regarding cy pre awards in class action 

suits). 

 Thus, this Court’s prior determination that it was appropriate to distribute settlement fund 

residue to participating class members who could be identified was within this Court’s 

discretionary power; that determination, however, did not retroactively delete class members 

within Defendant’s theory, and thus did not diminish Defendant’s liability as to all original class 

members. If, at the close of this litigation, settlement residue remains, the Court will once again 

be called upon to shape an equitable decree for distributing unclaimed class action funds, which 

potentially could manifest in redistribution of unclaimed funds to identified members, or a cy 
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pres award. Lessard, 470 F. Supp. 2d at 782-84. This Court need not make such a determination 

at this time. 

III. Conclusion 

 In light of the foregoing, this Court will schedule this case for a damages hearing, 

pursuant to the Sixth Circuit’s mandate and the findings of this Court in this Order; this Court 

will then hold the hearing within the parameters outlined in this Order. 

 
IT IS SO ORDERED. 

 
            /s/ Algenon L. Marbley                                   
      ALGENON L. MARBLEY 
      UNITED STATES DISTRICT JUDGE 
 
 DATED:  May 26, 2015 
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