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Owner-Operator Independent Drivers Association, Inc. 

 
National Headquarters:  OOIDA Building, I-70 at Grain Valley Exit 

1 NW OOIDA Drive, P.O. Box 1000, Grain Valley, MO  64029 

Tel:  (816) 229-5791  Fax:  (816) 427-4468 

Email:  ooida@ooida.com   web site:  www.ooida.com 

 

 

 

June 12, 2012 

 

 

Via First Class Mail  

 

The Honorable Anne S. Ferro 

Administrator 

Federal Motor Carrier Safety Administration 

U.S. Department of Transportation 

1200 New Jersey Avenue, SE 

Washington, DC 20590 

 

 

Re: Owner Operator Independent Drivers Association, Inc. v. Dunaski,  

  USDC D. Minn. Civ. File No. 09-cv-1116 (DWF/RLE) 

 

Dear Administrator Ferro:   

 

 I am writing today to call your attention to a significant problem arising out of recently 

approved amendments to an out-of-service criteria (“OOSC”) adopted by the Commercial Vehicle 

Safety Alliance (“CVSA”). Because of its longstanding ties with CVSA and its active participation on 

CVSA’s Executive Committee, FMCSA is in a position to assist in correcting a serious injustice 

currently being inflicted upon drivers by state enforcement officers who follow CVSA’s OOSC.  

 

 Enclosed for your information and review is a copy of a Motion for an Order to Show Cause 

filed this week against the Minnesota State Patrol by OOIDA in federal court in St. Paul, Minnesota 

in connection with the MSP’s fatigued driver enforcement efforts. Note that the enclosed motion also 

seeks relief against CVSA under Rule 65(d)(2) of the Federal Rules of Civil Procedure. That rule 

subjects non-parties to contempt proceedings when they act in concert or participation with a party.  

 

 Since FMCSA has representation on CVSA’s Executive Committee, it is undoubtedly aware 

that, effective April 1, 2012, CVSA amended its out-of- service criteria (“OOSC”) for fatigue to 

authorize the issuance of an out-of-service order on the basis of  “reasonable articulable suspicion.” 

The recently amended version of CVSA’s OOSC for fatigue provides: 

 

FATIGUE 

 

When so fatigued that the driver of a commercial vehicle should not continue 

the trip based on reasonable articulable suspicion (392.3).  Declare the driver 

out-of-service until no longer fatigued. 
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This amended standard is unconstitutional on its face.   

 

 Under well-understood principles of constitutional law, an arrest without a warrant must be 

based upon probable cause, not “reasonable articulable suspicion.”  In its Final Order and Judgment 

dated September 21, 2011, the U.S. District Court for the District of Minnesota ruled that during a 

NAST inspection, MSP Troopers and Commercial Vehicle Inspectors are to observe drivers for signs 

of impairment due to illness, fatigue, or other causes, but they cannot expand the driver portion of 

the inspection to determine impairment unless they have a reasonable articulable suspicion that the 

driver may be impaired. If there is “reasonable articulable suspicion”, the inspecting officer may then 

inquire further to determine whether enforcement action is appropriate. A  driver will not be ordered 

out of service for fatigue or illness unless there is probable cause to believe that the driver, due to 

fatigue or illness, is unsafe to drive because there is an imminent risk to public safety. OOIDA v. 

Dunaski, 812 F.Supp. 2d 994, 997 (D. Minn. 2011). The proposition that enforcement action may not 

be taken without probable cause has deep constitutional roots that are examined in OOIDA’s moving 

papers with the court.  

 

 CVSA’s adoption of a facially unconstitutional standard for fatigue based out-of-service 

orders is troubling. More disturbing, however, is FMCSA’s public approval of CVSA’s current 

Roadcheck program, focused specifically on driver fatigue. Your statement quoted in CVSA’s press 

release dated June 7, 2012 (attached) implicates FMCSA in CVSA’s ongoing and ill-conceived 

enforcement efforts:  

“For 25 years, the Federal Motor Carrier Safety Administration (FMCSA) 

has joined forces with CVSA to support the world’s largest targeted 

inspection and enforcement effort aimed at commercial vehicles and their 

drivers,” said FMCSA Administrator Anne Ferro. “We want to prevent 

fatigue-related crashes and save lives by enforcing the hours-of-service 

requirements.” 

Further, FMCSA’s support of state law enforcement activities through the Motor Carrier Safety 

Assistance Program  (MCSAP) currently puts it in a position where it is funding implementation of 

CVSA’s unconstitutional out-of-service criteria for fatigue with federal dollars. 

 FCMSA should take immediate steps to correct the present situation. OOIDA requests that 

you take the following actions: 

1. Repudiate CVSA’s current out-of-service  criteria for fatigue and 

request that CVSA immediately rescind its recent amendment. 

2. Notify state enforcement agencies currently receiving MCSAP grants 

that no out-of-service orders for fatigue should be issued on the basis of 

“reasonable articulable suspicion.”   

3. Purge all data from the agency’s PSP database that report out-of-service 

orders based on fatigue issued on or after April 1, 2012.  
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These steps will allow FMCSA to place itself on the right side of this issue and will demonstrate 

that its enforcement activities are properly aligned with sound constitutional principles. 

 

    

        Very truly yours, 

 
        James Johnston 

        President 
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