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QUESTIONS PRESENTED FOR REVIEW 
 

By statute, no individual may operate a commercial motor vehicle without having a 

current and valid medical certificate issued by one whose name appears on the 

National Registry of Medical Examiners. The statute establishing this requirement 

is facially unambiguous. By regulation, Respondents exempted Canadian and 

Mexican drivers from this requirement on the basis of agreements between the 

government of the United States and the governments of Canada and Mexico 

entered into prior to enactment of the statute. Neither agreement was subjected to 

Senate ratification.  The Petition for Review was denied. 

 
1. Did the Circuit Court’s ruling violate the Supremacy Clause by failing to 

enforce the unambiguous terms of a later-enacted statute under the last-in-
time rule? 
 

2. Does the Supremacy Clause support a presumption that an Act of Congress 
should not be read to abrogate treaty provisions?  

 
3. Did the Circuit Court’s invocation of a plain statement rule in connection 

with a facially unambiguous statute violate the Supremacy Clause by 
elevating the terms of pre-existing executive agreements over conflicting and 
unambiguous provisions of a later-enacted statute? 
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Petitioner: 
 

Owner-Operator Independent Drivers Association, Inc. 

Petitioner Owner-Operator Independent Drivers Association, Inc. does not 

have a parent corporation or a non-wholly owned subsidiary that would be required 

to be listed pursuant to Supreme Court Rule 29.6. 

Respondents: 

Anthony Foxx, Secretary U.S. Department of Transportation; Anne S. Ferro, 

Administrator, Federal Motor Carrier Administration; United States Department 

of Transportation, and the United States of America. 
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OPINIONS BELOW 
 

The opinion of the United States Court of Appeals for the District of 

Columbia Circuit (App. 1-27) denying the Petition for Review is reported at 724 F.3d 

230 (D.C. Cir. 2013).  The Petition for Review challenged the lawfulness of a regulation 

promulgated by Federal Motor Carrier Safety Administration (FMCSA) exempting 

Mexico and Canada-domiciled commercial vehicle operators from statutory medical 

certification requirements applicable to all drivers operating such vehicles in the 

United States.  The notice of FMCSA’s final rule (App. 28) may be found at 77 Fed. 

Reg. 24,104 (April 20, 2012). 

JURISDICTION  

  The federal courts have subject matter jurisdiction under 28 U.S.C. §§ 1331 

and 2342(3)(A).  The causes of action alleged in the Petition for Review arise under 

49 U.S.C. §§ 31136(a)(3) and 31149(a)-(e). 

  Jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1). The D.C. 

Circuit’s order denying Petitioner’s petition for rehearing en banc was entered on 

December 19, 2013. App.186.  This petition is timely filed pursuant to Sup. Ct. R. 

13.1 and 13.3. 

STATUTORY PROVISIONS INVOLVED 

    Petitioner relies upon 49 U.S.C.§§ 31136(a)(3) and 31149 (c)(1)(B) and 

(d)(3) which provide that no individual shall operate a commercial motor vehicle 

without a current, valid medical certificate issued by a person listed on a national 
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registry of medical examiners.  The Court of Appeals’ opinion relies upon two 

executive agreements -- one between the United States and the government of 

Mexico and another between the United States and the government of Canada.  

Both executive agreements were entered into prior to the enactment of the statute 

relied upon by Petitioner.  Neither executive agreement was ratified by the U.S. 

Senate under the Constitution’s Treaty Clause, U.S. CONST. Art. II, § 2, cl. 2. 

STATEMENT OF THE CASE 

Petitioner, Owner-Operator Independent Drivers Association, Inc., 

(“OOIDA”) is a trade association comprised of more than 150,000 members 

consisting primarily of individuals who operate commercial motor vehicles within 

the United States and Canada.  By statute, no person may operate a commercial 

motor vehicle within the United States without holding a current and valid medical 

certificate (49 U.S.C. § 31149(c)(1)(B)) issued by a person listed on the National 

Registry of Medical Examiners.  49 U.S.C. § 31149(d)(3).  The Final Rule at issue 

here was promulgated in response to statutory requirements enacted in 2005 

requiring the Secretary to establish a National Registry of Medical Examiners and 

requiring drivers to obtain medical certification of their fitness to operate a 

commercial motor vehicle only from an individual listed on that registry.  Relevant 

portions of the Safe, Accountable, Flexible, Efficient Transportation Equity Act: 

Legacy for Users, Pub.L. 109-59, 119 Stat. 1144 (Aug. 10, 2005) are codified at 49 

U.S.C. § 31136 and § 31149.  The Final Rule exempts Mexican and Canadian 
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drivers from this medical certification requirement.  The FMCSA justified this 

exemption on the basis of “existing reciprocity agreements with Canada and 

Mexico….”  National Registry of Certified Medical Examiners, 77 Fed. Reg. 24,104, 

24,110-1 (April 20, 2012) (Final Rule).  App. 57-63.  These reciprocity agreements 

were not ratified by the Senate.  In the case of Mexico, a Memorandum of 

Understanding (MOU) was executed on November 21, 1991 by then Secretary of 

Transportation, Samuel K. Skinner for the United States of America and Andres 

Caso Lomabado, Secretary of Communication and Transportation for the United 

Mexican States.  The MOU was published in the Federal Register on July 16,1992 

as Appendix A to implementing regulations by the Federal Highway 

Administration, predecessor to Respondent FMCSA.  See Final Rule, Commercial 

Driver’s License Reciprocity with Mexico, 57 Fed. Reg. 31,454 (July 16, 1992).  In 

the case of Canada, the “Agreement” was reached in December, 1998 (App. 61) and 

consists of two letters exchanged between two sub-cabinet level transportation 

bureaucrats in the United States and Canada.  Dissent at 4. App. 23-24.  These 

letters were not included in any administrative record, but were attached to 

Respondents’ opposition brief below.  They appear here at App. 188-198. 

     This case raises an important question with respect to the resolution of 

conflicting provisions contained in treaties or international executive agreements on 

the one hand and acts of Congress on the other hand.  Under the Supremacy Clause 

of the Constitution, treaties and statues “shall be the supreme Law of the Land.” 
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U.S. CONST. art.VI, cl. 2 provides: 

This Constitution, and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made, or which 
shall be made, under the Authority of the United States, shall be 
the supreme Law of the Land; and the Judges in every State 
shall be bound thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding. 

 
 This Court has long held that, under the Supremacy Clause, statutes and treaties 

stand on equal footing with one another and that conflicts between the two are 

resolved by a “last-in-time” rule.  Beard v. Greene, 523 U.S. 371, 376 (1998) (holding 

that if statutes or treaties are inconsistent with other statutes or treaties, the ‘last-

in-time’ rule applies, and the most recent statute or treaty controls);  Chae Chan 

Ping v. United States, 130 U.S. 581, 628 (1889)  (“By the constitution, laws made 

pursuant thereof, and treaties made under the authority of the United States, are 

both declared to be the supreme law of the land, and no paramount authority is 

given to one over the other.”); and Whitney v. Robertson, 124 U.S. 190, 194 (1888) 

(holding that “[b]y the constitution, a treaty is placed on the same footing, and made 

of like obligation, with an act of legislation.  Both are declared by that instrument to 

be the supreme law of the land, and no superior efficacy is given to either over the 

other… [B]ut, if the two are inconsistent, the one last in date will control the 

other.”).  

       Prevailing case law here and in the circuit courts holds that earlier enacted 

treaties should not be found to have been abrogated by later enacted statutes where 

such statutes are ambiguous.  In such cases, statutory ambiguity is resolved in 
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favor of leaving the provisions of the international agreement undisturbed.  Roeder 

v. Islamic Republic of Iran, 646 F.3d 56, 61 (D.C. Cir. 2011)(“an ambiguous statute 

cannot supersede an international agreement if an alternative reading is fairly 

possible.”)  The majority opinion here concedes that the 2005 statute is facially 

unambiguous.  App. 7-8.  The majority opinion establishes a presumption against 

implicit abrogation of international agreements that applies even where, as here, 

conflicting statutory enactments are facially unambiguous.  App. 14-16.  That 

opinion imposes a clear statement rule that must be satisfied to overcome this 

presumption.  “[A]bsent some clear and overt indication from Congress, we will not 

construe a statute to abrogate existing international agreements even when the 

statute’s text is not itself ambiguous.”  App. 8.  A dissenting opinion observes that 

the newly fashioned clear statement rule runs afoul of the Supremacy Clause by 

elevating treaties and other international agreements over statutory enactments by 

Congress.  App. 22.  The dissenting opinion also calls into question whether 

executive agreements not ratified by the Senate under the Treaty Clause survive 

subsequently enacted and conflicting statutory provisions.  App. 23-24. 

REASONS FOR GRANTING THE WRIT 

This case raises important questions respecting the application of a clear 

statement rule in the context of the Supremacy Clause.  Under the Supremacy 

Clause treaties and acts of Congress stand on equal footing.  Absent statutory 

ambiguity, conflicts between the two are resolved under a last-in-time rule.  Clear 
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statement rules by contrast are said to impose something of a “clarity tax” upon 

legislative proceedings permitting courts to discourage statutory forays into areas 

involving a favored constitutional value.  John F. Manning, Clear Statement Rules 

and the Constitution, 110 Colum. L. Rev. 399 (2010).  The application of a clear 

statement rules skews the delicate and precise calibration aimed at the parity 

mandated by the Supremacy Clause.  No decisions by this Court require a clear 

statement rule to abrogate a treaty provision.  App  24.  Indeed, lack of statutory 

ambiguity is sufficient enough reason to reject application of a clear statement rule.  

Pennsylvania Department of Corrections v. Yeskey, 524 U.S. 206, 211-12 (1988).  

No decision of this Court establishes a presumption against treaty abrogation by a 

later-enacted act of Congress.  App. 6-7.  The only case cited in the majority opinion 

in support of this presumption  (App. 6-7) stands for nothing more than the 

proposition that the terms of treaties with an Indian nation should be liberally 

construed in favor of the Indians.  South Dakota v. Bourland, 508 U.S. 679, 687 

(1993).   Cases cited by the court below lamenting the absence of clear statutory 

language almost always go to the question of ambiguity—a problem not present 

here.  It is difficult to reconcile the one-sided presumption advanced below or the 

intrusion of a clear statement rule with the Supremacy Clause. 

The decision of the Circuit Court here has created a problem of exceptional 

importance in the area of highway safety.  In 2005, Congress enacted important 

safety legislation designed to ensure that those who are responsible for conducting 
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examinations and certifying the physical fitness of commercial vehicle drivers are 

properly trained, supervised and credentialed.  The administrative record discussed 

in detail below amply documents important safety concerns that motivated 

Congress to mandate this medical certification regime. 

  The exemption of Mexico-and Canada- domiciled drivers from a requirement 

intended to bind all operators of commercial motor vehicles creates a two-tier safety 

standard—one for U.S. based drivers and another for foreign based drivers.  There 

is no showing anywhere that Congress intended to sanction such a gaping loophole 

in the application of these important safety standards.  Under the rule as 

promulgated, U.S. based drivers are held to a higher standard than their Mexican 

and Canadian competitors.  Members of the public, who have a reasonable 

expectation that all of the commercial vehicle drivers with whom they share the 

nation’s highway are subject to uniform safety standards, are likewise harmed. 

  The Court of Appeals decision disrupts a carefully constructed safety regime 

by tampering with long-established and consistently applied Supremacy Clause 

jurisprudence.  Under the approach taken by the Court of Appeals, Congress can no 

longer rely on the clarity and lack of ambiguity in the legislative language it adopts.  

The result is that obscure executive agreements with Mexico and Canada, never 

ratified by the Senate, are seen to authorize exemptions to a later-enacted statute.  

There is no support for an inference that Congress intended to create a two-tier 
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safety standard by exempting Canadian and Mexican drivers from the reach of its 

unambiguous statutory language.  

The presumption that agencies have no general authority to create 

exemptions to statutory requirements unless specifically authorized to do so by 

Congress is well settled.  Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 

1979).  The opinion of the circuit court at issue here creates a conflicting 

presumption that pre-existing treaties or executive agreements may create 

exemptions to later-enacted statutory requirements unless Congress declares 

otherwise through a clear statement.   Congressional silence is seen as withholding 

the authority to create statutory exemptions under Alabama Power, while such 

silence is used to establish those same exemptions under the majority opinion’s 

clear statement rule.  These conflicting presumptions create confusion and 

uncertainty not found under the last-in-time rule.  The public is not well served 

when exemptions from statutory safety standards are created without clear and 

unambiguous direction from Congress.  

  This Court has rejected the application of clear statement rules when the 

terms of a later enacted statute are unambiguous.  Yeskey, 524 U.S. at 211-12.    

None of the cases cited in the majority opinion in support of a clear statement rule 

involved conflicts between treaties and ordinary acts of Congress under the 

Supremacy Clause.  This Court has never approved the second-guessing of 

Congressional intent or motives through a clear statement rule in situations where 
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the Supremacy Clause is implicated.  Quite the opposite is true:  “If the power to 

determine these matters is vested in Congress, it is wholly immaterial to inquire 

whether by the act assailed it has departed from the treaty or not, or whether such 

departure was by accident or design, and, if the latter, whether the reasons were 

good or bad.  “Whitney v. Robertson, 124 U.S. at 195.   Stated differently, if [t]he 

language of the statute is entirely clear, and if it is not what Congress meant then 

Congress has made a mistake and Congress will have to correct it.”  Conroy v. 

Aniskoff, 507 U.S. 511, 528 (1993) (Scalia, J., concurring in the judgment). 

The D.C. Circuit has tampered with longstanding Supremacy Clause 

jurisprudence in important ways that warrant review by the Court.  The circuit 

court’s presumption against treaty abrogation conflicts with the even-handed 

treatment of treaties and acts of Congress called for under the Supremacy Clause.  

Its ill-conceived clear statement rule is causing great mischief today in the context 

of highway safety and has the potential to do so elsewhere if allowed to stand.  The 

circuit court’s new formulation is a poor substitute for the certainty generated 

under the last-in-time rule.  This Petition for Writ of Certiorari should be granted.   

ARGUMENT 

I. THE CLEAR STATEMENT RULE ADOPTED BY THE CIRCUIT 
COURT CONTRAVENES THIS COURT’S PRECEDENTS 

 
The majority opinion misapplies the controlling precedent of this Court on 

the application of clear statement rules.  This misapplication raises especially 
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troublesome problems when the underlying issue arises in the context of the 

Supremacy Clause.  

As noted above, the general rule is that when there is a conflict between 

an act of Congress and a treaty, the last-in-time rule applies.  There is, however, an 

exception where the later enacted statute is ambiguous.  In such cases, “an 

ambiguous statute should be construed where fairly possible not to abrogate a 

treaty.”  Fund for Animals, Inc. v. Kemthorne, 472 F.3d 872, 878 (D.C. Cir. 2006) 

citing TransWorld Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 243, 252 (1984).  

Dissent at App. 20.  The court found no ambiguity in the statute before it in Fund 

for Animals, but ambiguity was the foundation of the decision in Roeder v. Islamic 

Republic of Iran, 646 F.3d 56, 61 (D.C. Cir. 2011).  The majority elevates this rule of 

ambiguity into a formal presumption against treaty abrogation.  App. 6-7.  No such 

presumption has ever been sanctioned by this Court.  Where such ambiguity exists 

in a case arising under the Supremacy Clause, there is simply no need to address 

the propriety of any clear statement rule.  Ambiguity is resolved in favor of the 

treaty with no reason to clutter the process with a clear statement rule.  Where 

there is no statutory ambiguity, the last-in-time rule should apply. 

The statute at issue here is facially unambiguous.  That fact is also 

relevant with respect to the application of a clear statement rule.  Professor 

Manning argues with considerable support that “[p]lain statement rules are not 

appropriately invoked if the text of the statute is not ambiguous.”  110 Colum. L.  

 10 
 
 

 



 
 
Rev. 399, 423.  As this Court observed in Yeskey, 524 U.S. at 211-12:  

Our conclusion that the text of the ADA is not ambiguous causes 
us also to reject petitioners' appeal to the doctrine of 
constitutional doubt, which requires that we interpret statutes to 
avoid “grave and doubtful constitutional questions,” United 
States ex rel. Attorney General v. Delaware & Hudson Co., 213 
U.S. 366, 408, 29 S.Ct. 527, 535–536, 53 L.Ed. 836 (1909). That 
doctrine enters in only “where a statute is susceptible of two 
constructions,” ibid.  
 

Thus, clear statement rules have no function to perform when Congress legislates in 

unambiguous terms.  

The majority opinion seeks to find ambiguity by ignoring the clarity of the 

statutory language before it and imagining what Congress might have, but did not, 

say.  The majority insists that they “remain, as ever, guided by the text” while also 

insisting that their “textual analysis involves drawing insight from what Congress 

chose not to say along with what it did.”  App. 15.  Drawing insight from what 

Congress chose not to say is a risky proposition.  “Going behind the plain language 

of a statute in search of a possibly contrary congressional intent is a step to be 

taken cautiously even under the best of circumstances.”  United States v. Locke, 471 

U.S. 84, 95-96 (1985) quoting American Tobacco Company v. Patterson, 456 U.S. 63, 

75 (1982) (internal quotation marks omitted).  Turning once again to this Court’s 

opinion in Yeskey, where the scope of an admittedly unambiguous statute was at 

issue, the Court observed that “[t]he fact that a statute can be applied in situations 

not expressly anticipated by Congress does not demonstrate ambiguity.  It 
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demonstrates breadth.”  524 U.S. at 211-212, citing Sedima, S.P.R.L. v. Imrex 

Company, 473 U.S. 479, 499 (1985).  Sedima involved the scope of the RICO statute 

which by its terms was not limited to traditional criminal activities.  This Court was 

not persuaded by Congressional silence on the scope of the RICO statute:  “Nor does 

the ‘clanging silence’ of the legislative history, ibid., justify those limits…. 

[C]ongressional silence, no matter how ‘clanging,’ cannot override the words of the 

statute.” 473 U.S. at 495.  The majority opinion’s attempt to contrive ambiguity out 

of silence finds no support in the decisions of this Court.  Its need to push forward in 

the face of clear and unambiguous statutory language raises serious problems in the 

application of clear statement rules which this Court should review. 

The Supremacy Clause creates a level playing field as between treaties and 

ordinary acts of Congress.  As Judge Sentelle’s dissenting opinion correctly 

observes, this Court has never found a clear statement rule in cases involving 

potential abrogation of a treaty.  App. 22-24.  There is a very good reason for this.  A 

clear statement rule tilts the playing field in favor of treaties making it more 

difficult for Congress to abrogate conflicting treaty provisions even when (as here) 

the statutory text speaks clearly and without ambiguity.  Professor Manning 

observes in this context that “clear statement rules do impose something of a clarity 

tax upon legislative proceedings in particular areas, which would seem to demand a 

justification other than the raw expression of judicial value preferences.”  110 

COLUM. L. REV. at 403 (emphasis added).  This “clarity tax” allows the judiciary to 

 12 
 
 

 



 
 
put its thumb on the scale in favor of treaties under a Supremacy Clause that 

mandates even-handed treatment for acts of Congress. 

The majority opinion cites several cases supporting the use of a clear 

statement rule in a variety of special circumstances including, for example, whether 

extraterritorial application is authorized, whether certain actions constitute a 

waiver of Eleventh Amendment immunity, etc. App. 15.  See, Armstrong v. Bush, 

924 F.2d 282, 289 (D.C. Cir. 1991) and Kiobel v. Royal Dutch Petroleum, 133 S. Ct. 

1659, 1664 (2013) cited at App. 12.  But neither of these cases involved the 

evaluation of conflicts between an act of Congress and a treaty under the 

Supremacy Clause.  The use of a clear statement rule may have its place under 

some circumstances, but the application of such rules in cases where the Supremacy 

Clause is implicated raises special concerns which this Court should address.  

The majority’s reliance upon Armstrong v. Bush is misplaced.  That case 

involved the use of a clear statement rule to rebut a presumption against the 

extraterritorial application of U.S. law.  The majority argues that such a clear 

statement would help avoid unintended clashes with the laws of other nations.  

App. 12.  Perhaps so, but the case at bar does not involve the extraterritorial 

application of U.S. law.  On the contrary, it involves the application of U.S. law on 

those who would elect to come here and operate commercial vehicles on our roads 

and highways.  No clear statement is required here beyond unambiguous statutory 

language applying safety standards to all who would come here and drive on our 
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highways.   

II. THE CIRCUIT COURT’S NEW FORMULATION UNDERCUTS A 
CAREFULLY CONSTRUCTED AND FACIALLY UNAMBIGUOUS 
SAFETY REGIME 

 
A. Statutory Provisions 

There are two elements to the regulation of the physical qualifications of 

individuals to operate commercial motor vehicles, only one of which is involved 

here.  First, standards of physical fitness are established which individuals must 

satisfy.  49 U.S.C. §§ 31136(a)(3) and 31149(c)(1)(A)(i).  Second, a process must be 

established to determine whether specific individuals satisfy those physical 

standards and to certify such determinations to licensing and safety enforcement 

personnel. 49 U.S.C. § 31149(c)(1)(A)(ii) and (c)(1)(C).  This case involves only the 

process for conducting medical examinations and certifying the results of such 

examinations.  49 U.S.C. § 31149  is clear and unambiguous: 

(c)(1) The Secretary…shall…(B) require each such operator [of 
commercial motor vehicles] to have a current valid medical 
certificate…. 
(d) The Secretary…(3) shall accept as valid only medical 
certificates issued by persons on the national registry of medical 
examiners. 

 
The majority opinion concedes that “the Act speaks in general yet textually 

unambiguous terms.”  App. 7. 

B. Statutory Provisions For Medical Certification Serve Important 
Safety Concerns 

 
Judge Sentelle notes in his dissent that “the [current] statute is 
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unambiguously inconsistent with the prior international agreements.”  App. 21.    

This is because the international agreements relied upon by the Respondents were 

grounded on a repealed 1991 statute.  In 1991, the U.S. Code only required the Secretary 

to establish minimum safety standards for the physical condition of a commercial motor vehicle 

operator.  49 U.S.C. § 2505 (1991).  The implementing regulation at that time only 

provided that “the medical examination shall be performed by a licensed doctor of 

medicine or osteopathy” and that parts of the examination may be performed by a 

license optometrist.  49 C.F.R. §§ 391.43(a) & (b) (1991).   There was no statute or 

regulation providing for a registry of medical examiners or requiring any standards 

for a medical examiners’ qualification, supervision, discipline or disqualification. 

The current statute and the rules being challenged establish a much stronger 

medical certification procedure to meet the needs of highway safety than existed at 

the time of the international agreements.  The majority opinion ignores 

Congressional intent to impose a new medical certification regulatory regime on all 

commercial motor vehicle drivers operating on U.S. highways. 

The statute now requires the Secretary to establish a national registry of 

medical examiners to ensure that only qualified medical professionals perform 

examinations and issue medical certifications. 49 U.S.C. § 31149(d).  The statute 

requires that medical examiners face periodic review, that FMCSA investigate 

patterns of errors in medical examination, and that FMCSA remove unqualified 
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medical professionals from the medical registry and void the medical certifications 

those examiners had performed.  See 49 U.S.C. §§ 31149(c)(d). 

In FMCSA’s Notice of Proposed Rulemaking, the Respondents endorsed the 

proposed rule as playing an important role in safety:  “The FMCSA proposes to 

develop the [National Registry of Certified Medical Examiners] program to improve 

highway safety and driver health by requiring that medical examiners be trained 

and certified to determine effectively whether an interstate CMV driver meets 

FMCSA physical qualification standards under 49 C.F.R. § 391 (2008)” National 

Registry of Certified Medical Examiners, 73 Fed. Reg. 73129 (December 1, 

2008)(Notice of Proposed Rulemaking).  In the same Federal Register 

announcement, FMCSA cited to and summarized significant evidence from the 

National Highway Traffic Administration, the National Transportation Safety 

Board, its own public hearings, and its own review of medical certificates to 

demonstrate the deficiency in the previous regulatory scheme that was in effect at 

the time these two international agreements were negotiated.  Id. at 73,129-73,131.   

The circuit court’s opinion makes no attempt to evaluate or even acknowledge 

the implications of its decision on this safety regime.  Courts should not be free to 

ignore or disregard the value judgments made by Congress when it establishes a 

regulatory regime.  This ought to be particularly so in matters of public safety.  But 

the circuit court’s focus appears to be entirely on the fact that its dealing with 
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international agreements with little or no awareness of or sensitivity to the fact 

that its action creates a gaping loophole in major safety initiative. 

The circuit court’s majority opinion argues that “it stands to reason that if 

Congress or the President understood the Act to be a repudiation of federal 

governments’ obligations to Mexico and Canada, someone would have said 

something.”  App. 14. One could just as easily argue that if Congress or the 

President intended to establish a double standard on driver safety by exempting 

foreign drivers from certain safety requirements applicable to all U.S. drivers 

someone would have said something! 

The majority opines that Congressional silence fails to overcome a 

presumption that Congress does not usually intend to abrogate international 

agreements.  App. 6-7.  A presumption based upon Congressional silence is a two-

edged sword.  Congressional silence also supports the conclusion that Congress 

never intended to authorize the agency to create exemptions to statutory 

requirements governing the physical qualifications of drivers.  Nothing in the record 

supports any presumption that Congress intended to create a double standard on 

safety- one for domestic drivers and a more lenient one for drivers licensed in 

Mexico and Canada.  Indeed, as we shall now demonstrate, such a presumption 

conflicts with well-established precedent holding that agencies possess no authority 

to carve out general exemptions from statutory provisions absent specific 

congressional authorization. 
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C. Congress Conferred No Authority on Respondents to Approve 
Exemptions From These Statutory Provisions 
 

The statutory provisions enacted in 2005 contain no grant of authority to 

create exemptions from their provisions.  In Alabama Power Co. v. Costle, 636 F.2d 

323 (D.C. Cir. 1979) the court expressly found that “there exists no general 

administrative power to create exemptions to statutory requirements based upon 

the agency’s perception of costs and benefits.”  636 F.2d at 357.  FMCSA does not 

argue that the blanket exemption it created here for Mexican and Canadian drivers 

falls within the narrow range of discretion an agency has to “create exceptions at 

the margins of a regulatory field.”  Public Citizen v. Federal Trade Commission, 869 

F.2d 1541, 1557 (D.C. Cir. 1989).  To be sure, Congress has enacted a rigid 

structure, but Congress has the general authority to take such rigid measures and, 

“absent an express grant of authority to change the terms of the statute, [courts 

should] not imply agency authority to alter the statutory mandate.”  Public Citizen, 

869 F.2d at 1557.  “By promulgating a rigid regime, Congress signals that the strict 

letter of the law applies in all circumstances…”  Shays v. Federal Election 

Commission, 414 F.3d 76,114 (D.C. Cir. 2005).   Given the importance of the safety 

concerns discussed above, there is no room for any inference that Congress intended 

to authorize exemptions for Mexico and Canada-domiciled drivers. 

 There is then a well-established presumption that, absent specific 

authority from Congress to create statutory exemptions, such authority is narrowly 
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confined to exemptions determined on a case-by-case basis or under the so-called 

“de minimis authority to create categorical exceptions to a statute when the 

burdens of regulation yield a gain of trivial or no value.”  Public Citizen, 869 F.2d at 

1556 quoting Alabama Power, 636 F.2d at 360-61 (internal quotation marks 

omitted).  FMCSA has not asserted that its actions fall into any of these narrowly 

confined circumstances. 

 The circuit court’s opinion in this case creates a conflict between the well 

established presumption that agencies have no general authority to create statutory 

exemptions and its own presumption that exceptions from statutory provisions 

emerge from pre-existing treaties or executive agreements unless Congress speaks 

out to renounce such exemptions.  The need to resolve these conflicting 

presumptions, both arising out of congressional silence, is worthy of this Court’s 

attention. 

CONCLUSION 

For the foregoing reasons, this Petition for Writ of Certiorari should be 

granted.   

Respectfully submitted, 

 
               
 Paul D. Cullen, Sr.*  
 David A. Cohen 
 Joyce E. Mayers 
 Paul D. Cullen, Jr. 
 The Cullen Law Firm, PLLC 
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