
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

     Eastern Division 
 
OWNER-OPERATOR INDEPENDENT   ) 
DRIVERS ASSOCIATION, CARL HARP and   ) 
MICHAEL WIESE, as Representatives of the   )      
Class and THE CERTIFIED CLASS OF    ) 
OWNER-OPERATORS, Case No. C2-97-750   )      
United States District Court for the Southern  )  
District of Ohio,      ) Case No. 05-cv-00056      
        )  
  Plaintiffs,     ) Judge Algenon L. Marbley 
v.      )  
        ) 
COMERICA BANK      )  
        ) 
  Defendant.     )  
________________________________________________) 
 

PLAINTIFFS’ RESPONSE TO COMERICA’s SUBMISSION  
PURSUANT TO COURT’S ORDER OF APRIL 29, 2014 

 
 Plaintiffs submit this response to Defendant Comerica Bank’s submission (Comerica Dkt. 

183) pursuant to this Court’s Order of April 29, 2014 (Comerica Dkt. 181).  

I. INTRODUCTION 

 The Sixth Circuit and this Court have afforded Comerica precisely what it asked for  --  

an opportunity to challenge the damages calculations underlying the Arctic Settlement.  That 

opportunity in hand, Comerica instead ignores the record evidence in its possession, and 

contends that calculation of the amount in net maintenance escrows is impossible. 

 In 2002 and 2004, Arctic produced to Plaintiffs data which allowed the calculation of net 

maintenance escrows with reasonable certainty.  In 2004, in connection with the settlement of the 

Arctic Litigation, Plaintiffs calculated the net maintenance escrow balances to be $4,070,189.  

Applying the same methodology approved by this Court in 2004, to the same data, but using a 

more advanced version of the database management application, Plaintiffs have calculated the 
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damages once again and found them to be $4,011,013  --  an amount consistent with the 2004 

calculations.  (Declaration of Timothy P. Brickell (“2014 Brickell Decl.”), attached hereto as 

Exhibit I).  The data relied upon by Plaintiffs in 2004, and for purposes of this proceeding, was 

produced to Comerica in 2007 and 2008.  The methodology approved by this Court was 

described in filings by the parties and in Orders by this Court in the Arctic Litigation.  Comerica 

is in possession of all data and other evidence used to calculate net maintenance escrows. 

 Due process requires no more than notice and an opportunity to be heard appropriate to 

the nature of the proceeding.  The Sixth Circuit recognized that Comerica had been given notice 

of the Arctic Settlement, and remanded specifically and narrowly to afford Comerica the 

opportunity to challenge this Court’s damages calculations.  This Court by this proceeding has 

afforded Comerica the opportunity to be heard directed by the Sixth Circuit mandate.  Comerica 

has made no analysis of the data and other evidence in its possession.   

 The Sixth Circuit affirmed this Court’s findings that the loan arrangement between Arctic 

and Comerica was in operation continuously from early 1991 through the end of 1998  --  the 

same period, with minimal variation, over which maintenance escrow contributions were 

collected from class members’ compensation.  The Settlement Amount from the Arctic 

Litigation was a fair and reasonable estimate of the aggregate amount in net maintenance 

balances retained by Arctic in violation of the Truth-in-Leasing regulations and wrongfully 

transferred to Comerica by operation of the loan agreements.  With minor adjustments to the 

Settlement Amount detailed below, this Court should enter Judgment as calculated by Plaintiffs. 

 

 

 

2 
 



II. ARGUMENT 

 A. This Court Correctly Interpreted the Sixth Circuit Mandate 

 Comerica argues that the Sixth Circuit remanded this matter to require that Plaintiffs put 

on proof as to damages owed by Comerica.  Comerica reaches this conclusion only by taking a 

few words from the Opinion out of context, and ignoring the rest of the discussion regarding the 

“damages determination” remanded for consideration by this Court.  As this Court correctly 

noted, the issue presented on appeal by Comerica1 and decided by the Sixth Circuit was that this 

Court “refused to allow Comerica to challenge the amount of damages.” (Comerica Dkt. 178 at 

2) (emphasis added).    

 In arguing that this Court has improperly shifted the burden of proof from Plaintiffs, 

Comerica ignores the beginning point of the Sixth Circuit’s analysis  --  the panel decision on the 

first appeal.  In re Arctic Express, Inc., 636 F.3d 781 (6th Cir. 2011).  The Sixth Circuit’s instant 

remand must be understood in light of its interpretation of the first panel’s conclusion that 

“Comerica must therefore disgorge the trust property received in breach of trust unless it can 

establish a viable defense.” (Comerica Dkt. 178 at 35, citing In re Arctic Express, Inc., 636 F.3d 

at 801)(emphasis added).2   

1  On appeal, Comerica stated the issue as:   
Whether the District Court erroneously interpreted this Court’s instructions in the prior 
appeal by imposing upon Comerica Bank the amount of damages collusively determined 
by plaintiffs and a third party, without affording Comerica Bank any opportunity to 
litigate the damages amount.”   

Brief of Defendant-Appellant Comerica Bank, Document No. 006111717990 at 2. 
2  Indeed, Comerica urged this specific interpretation on appeal:  

“In its 2011 Opinion, this Court wrote that ‘Comerica must therefore disgorge trust 
property received in breach of trust unless it can establish a viable defense.’ Arctic 
Express, 636 F.3d at 801. That is, this Court found that (i) Comerica’s financial liability 
was limited to the amount that it “received in breach of trust”; and (ii) Comerica was 
permitted to articulate any “viable defense” available to it.”   

Reply Brief Defendant-Appellant Comerica Bank, Document No. 006111790146 at 12. 
(emphasis added). 

3 
 

                                                           



 In this context, the Sixth Circuit found that this Court erred in relying “entirely on the 

earlier settlement agreement between the Owner-Operators and Arctic.”  (Comerica Dkt. 178 at 

36).   Specifically, the Sixth Circuit stated throughout the discussion of the damages 

determination:  

“In other words, the district court determined Comerica’s liability without hearing 
from Comerica.” Id. (emphasis added); 
 
“But notice of the settlement agreement without more leaves Comerica’s right to 
challenge the district Court’s damages determination unaffected.” Id. (emphasis 
added);  
 
“A non-party to a consent judgment ‘is entitled to its ‘own day in court’ to 
challenge actions taken under the judgments.’” Id. citing City of Warren v. City of 
Detroit, 495 F.3d 282, 286 (6th Cir. 2007);  
 
“The Owner-Operators seek to saddle Comerica with the majority of the judgment 
despite the fact that Comerica had no opportunity to challenge the settlement 
amount.” (Id. at 37 (emphasis added). 
 

 The Sixth Circuit’s analysis concluded with the instruction: “The district court must 

afford Comerica the opportunity to challenge these calculations in determining Comerica’s 

liability.” (Comerica Dkt. 178 at 37)(emphasis added).  The Court then remanded this matter for 

proceedings consistent with its opinion. Id. 

 This Court correctly interpreted the Sixth Circuit’s mandate. Consistent with the Sixth 

Circuit opinion, this Court properly reopened this matter for the limited issue of “providing 

Comerica with the opportunity to challenge the damages calculations previously entered by the 

Court.” (Comerica Dkt. 181 at 2). 

 B. Net Maintenance Escrows Were Calculated Applying the Court Approved  
  Methodology to Data Produced from Arctic’s Records 
 
 This Court approved the methodology used to calculate the Settlement Amount in the 

Arctic Litigation, finding the methodology to be appropriate based upon the records maintained 
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by Arctic. (Order dated March 15, 2004, Arctic Dkt. 201 at 3-4); Order dated May 28, 2004, 

Arctic Dkt. 204; OOIDA v. Comerica Bank, 615 F. Supp. 2d 692, 703 and n. 3 (S.D. Ohio 

2009)).  The amount in maintenance escrows found to be owing to owner-operator drivers was 

calculated by matching maintenance contributions by driver and the lease terms for individual 

drivers to maintenance expenses by truck unit and date.  Id.  Additionally, this Court held that 

damages need not be established with mathematical certainty.  OOIDA v. Arctic Express, Inc., 

288 F. Supp. 2d 895, 907-08 (S.D. Ohio 2003); Order, Dkt 201 at 3-4).  Plaintiffs need only have 

introduced evidence allowing the Court to make a reasonable estimate of the damages against 

Arctic.  Id.  This Court’s ruling on damages is consistent with the standard enunciated by the 

Sixth Circuit.  In Massman Const. Co. v. TVA, 769 F.2d 1114, 1123 (6th Cir. 1985), the Court 

held that “[a] claimant need not prove his damages with absolute certainty or mathematical 

exactitude.  It is sufficient if he furnishes the Court with a reasonable basis for computation, even 

though the result is only approximate.” (internal citations omitted).  

 The “Chart” criticized by Comerica is not a spreadsheet, nor any other electronic tool 

used to calculate the amount in net maintenance escrows Arctic failed to return in violation of the 

federal truth-in-leasing regulations.  Comerica is correct that the chart is not evidence, and was 

never introduced as evidence in any proceeding.   

 Damages in the Arctic Litigation were calculated directly from Arctic records produced 

to Plaintiffs in May 2002 and January 2004.  (Comerica Dkt. 145-1, TCLF 004364).  Plaintiffs 

describe the methodology used to calculate damages in the course of the settlement negotiations 

with Comerica.  “Plaintiffs calculated maintenance contributions for class members from a data 

base produced in May 2002.  Evidence submitted by Defendants in connection with Plaintiffs’ 

Motion for Summary Judgment on Damages confirms the accuracy of the maintenance 
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contribution data. [Arctic Dkt. 168, Exh. 2, attached hereto as Exhibit II].  Plaintiffs used the 

May 2002 database recording all maintenance charges by truck unit and date as no additional 

data relating to maintenance expenses has been produced.  The data recording truck 

unit/date/expense was then linked to the data recording driver/truck unit/dispatch dates 

[produced to Plaintiffs in January 2004] [Comerica’s Trial Exhibits D-2 and D-3, attached hereto 

as Exhibits VII and VIII, Comerica Dkt. 125].” (Comerica Proffer on Damages, Comerica Dkt. 

145-1, TCLF 004364). 

 Comerica has not challenged the methodology applied to calculate the net maintenance 

escrows remaining in driver accounts. 

 C. Comerica Is In Possession of All Data and Other Evidence Used to Calculate  
  Net Maintenance Escrows 
 
 On May 2, 2002, Arctic produced to Plaintiffs a CD-ROM which recorded various 

databases including maintenance contribution by driver, maintenance expenses, and dispatch 

dates for certain drivers. (Transmittal letter dated May 2, 2002, Arctic Dkt. 165, Exh. D, attached 

hereto as Exhibit III). The “Maintenance contribution by driver” file records the total 

maintenance contribution for each class member, along with the truck number leased by that 

driver.  (Declaration of Scott Smith, Arctic Dkt. 168, Exh. 2, Exh. II hereto; Deposition of Scott 

Smith, March 2, 2004 at 11:13-24 (Comerica Trial Exh. D-6, attached hereto as Exhibit IV)).  

“Maintenance charges” were recorded by unit  --  truck number  --  and did not identify the 

driver in possession of the truck at the time the expense was incurred.  (Scott Decl., Arctic Dkt. 

168, Exh. 2, Exh. II hereto).  The file “dispatch dates by driver” records dispatch dates by driver 

code and unit number, but only records data from March 31, 1995 forward.  (Smith Decl., Arctic 

Dkt 168, Exh. 2, Exh. II hereto; May 2, 2002 Letter, Arctic Dkt. 165, Exh. D, Exh. III hereto; 
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Scott Depo. at 14:23-24-15:1-10, Comerica Trial Exh. D-6, Exh. IV hereto).  Few, if any driver 

dispatch dates for dispatches prior to March 31, 1995 were included in this database.  Id. 

 Plaintiffs produced to Comerica a copy of the 2002 databases on January 14, 2008 in 

response to discovery in the Comerica case.  Comerica has acknowledged that it is in possession 

of this data.  (Comerica Brief, Dkt. 183 at 11).  Comerica is in possession of the evidence 

submitted in connection with Plaintiffs’ 2003 Motion for Summary Judgment on Damages 

(Arctic Dkt. 165, 168 and 169) as Comerica cites to evidence submitted in connection with that 

motion in its instant submission. (Comerica Brief, Dkt 183 at 6-7).  In any event, the 2003 

Motion and supporting materials are in the public record.  Additionally, this Court took judicial 

notice of all records from the Arctic Litigation at trial on October 31, 2011.  (Comerica Trial Tr. 

at vol. IV, 137:13-19, 138:7-9). 

 On January 23, 2004, Arctic produced to Plaintiffs schedules which included, among 

other data, first and last dispatch dates for every putative class member.  (Transmittal letter dated 

January 23, 2004, attached hereto as Exhibit V).  The schedules were compiled from the data 

previously produced in 2002, and from the “physical driver compensation files.” (Deposition of 

Richard Durst, March 2, 2004 at 43:24-45:4, Comerica Trial Exh. D-7, attached hereto as Exhibit 

VI; Scott Depo. 22:1-19 (Comerica Trial Exh. D-6, Exh. IV hereto)).  The schedules containing 

first and last dispatch dates for putative class members were produced to Comerica as part of 

Plaintiffs Rule 26(a) disclosures in May 2007 (Comerica Dkt. 30) and bear Bates Nos. OOIDA-

CLASS 040-076, Comerica Trial Exhs. D-2, D-3, Exhs. VII and VIII hereto).  The depositions of 

Scott Smith and Richard Durst were also produced as part of Plaintiffs’ Rule 26(a) disclosures 

and bear Bates Nos. OOIDA-CLASS 265-377 (Comerica Trial Exhs. D-6, D-7, Exh. IV, VI 

hereto). 
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 D. The 2003 Summary Judgment Proceeding on Damages Supports This   
  Court’s Approval of the Methodology to Calculate the Settlement Amount 
 
 Comerica takes a few unrelated phrases, out of context, from hundreds of pages of 

argument and supporting documents from the filings in 2003 on Plaintiffs’ Motion for Summary 

Judgment on Damages to argue that Plaintiffs admit that they cannot prove damages  --  indeed 

that it is “impossible” to prove damages.  To the contrary, the evidence adduced through the 

filings on the 2003 Motion, coupled with the 2004 production of evidence as described above, 

fully supports this Court’s approval of the methodology used in calculating the Settlement 

Amount in the Arctic case.  

 The focus of the 2003 Motion was Arctic’s failure to provide accountings of transactions 

related to driver maintenance escrows to individual owner-operator drivers as required by the 

Truth-in-Leasing regulations, 49 C.F.R. § 376.12(k).  (Arctic Dkt 165, Memo. at 1).  Arctic’s 

practice of recording maintenance expenses by truck unit number only, provided important 

evidence of Arctic’s violation of the regulations.  Id.  More than one driver was in possession of 

each truck unit during different periods of time over the lifetime of the truck in the Arctic fleet.  

At the time the Motion was filed, Arctic had not produced records establishing lease terms for all 

class members, making it impossible to assign maintenance expenses to every single driver 

during the term the driver was in possession of the truck by matching records in the databases 

produced in 2002.  (2003 Report of Tim Brickell, Arctic Docket 165, Exh. B, attached hereto at 

Exhibit IX.)   

 Comerica refers to statements made by Joyce Mayers in a declaration filed in support of 

the Motion.  (Comerica Brief, Dkt. 183 at 6).  Read in context, the declaration makes no 

statement regarding the calculation of damages.  The entire declaration is directed to disputing 

Arctic’s contention that the hard copy driver files contained records of maintenance expenses 
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attributed to that individual driver. (Arctic Dkt. 165, Exh. J attached to Comerica Brief).  

Comerica’s second reference to the 2003 Motion is just a bald misstatement.  Plaintiffs nowhere 

connected driver settlement statements to the impossibility of allocating maintenance expenses.  

(Comerica Brief, Dkt 183 at 6).  The Mayers declaration describes paper records in driver files, 

explaining simply that the settlement statements in the driver files did not record maintenance 

expenses. (Arctic Dkt. 165, Exh. J). The rest of the reference, when the full statement is read, 

explains how failure to record maintenance expenses by driver makes exact allocation of 

maintenance expenses impossible, and cites to admissions by Arctic that maintenance performed 

after termination of one driver or near the beginning date for the lease term of the next driver 

cannot be attributed to one or the other with certainty.  (Arctic Dkt 165 at 9 n. 36, citing Exh. G, 

attached hereto as Exhibit X).   

 As documented above, Arctic provided lease terms for all drivers in the form of first and 

last dispatch dates in January of 2004, after the 2003 Motion was filed and decided.  (Order 

dated October 22, 2003, Arctic Dkt. 185, 288 F. Supp. 2d 895).  Arctic’s production of data 

recording the lease terms allowed the database recording maintenance expenses to be matched to 

individual drivers by truck unit and date.  These facts answer Comerica’s indignant question as 

to how Plaintiffs were able to “suddenly” allocate maintenance expenses to individual drivers 

after stating previously that that the task was “impossible.” (Comerica Brief at 7 n. 4).  Plaintiffs 

explained the developments in the evidence to this Court:   

Defendants recorded maintenance expenses by truck unit only, not by individual 
driver.  Defendants have now provided Plaintiffs with spreadsheets that report 
the lease terms for individual drivers.  It is possible to match the lease terms for 
individual class members to maintenance expenses by truck unit and date, 
allowing for a reasonably accurate calculation of the net balance for each 
truck/driver combination for those class members. This methodology can be 
applied objectively and consistently for all escrow accounts. 
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(Arctic Dkt. 198 at 3).  This Court credited this evidence in considering the methodology 

ultimately approved in calculating damages in the Arctic Litigation:   

It is not clear to the Court whether the Defendants’ records are such that they 
can say that certain expenses that occurred outside the lease period are 
attributable to class members, but they cannot say that certain expenses that 
occurred inside the lease period are not attributable to class members.  If such is 
the case, then the Defendants likely would be precluded from proving expenses 
outside of the lease terms.  
 

(Order, Arctic Dkt. 201 at 3-4).   

 Comerica is in possession of all the evidence, court filings, and orders which 

explain the progression of the damages calculation in the Arctic Litigation.  Its 

misstatements of this material should not be overlooked. 

 E. The Settlement Amount Was a Reasonable Estimate of the Aggregate   
  Damages Calculated by Applying the Methodology Approved by This Court 
 
 This Court held that all that was required of Plaintiffs in the Arctic Litigation was to 

adduce evidence “sufficient to allow the fact finder to make a ‘just and reasonable estimate’ of 

the amount of damages suffered by the class.” (Order dated March 15, 2004 at 2-3 (Arctic Dkt. 

201, citing OOIDA v. Arctic Express, 288 F. Supp. 2d at 906)(emphasis in original).  The Court 

further held that it would make an aggregate award of damages for the class as a whole; not for 

individual class members.  Id.  

 Plaintiffs have recreated the damages calculation performed in the Arctic Litigation. 

(2014 Declaration of Timothy P. Brickell, Exh. I hereto).  Mr. Brickell again used the databases 

produced to Plaintiffs by Arctic in May 2002 and January 2004 – the same databases produced to 

Comerica by Plaintiffs in May 2007 and January 2008 as documented above.  Mr. Brickell 

applied the methodology approved by this Court in performing his analysis.  (Id.).  Mr. Brickell 

used a more advanced version of the database management application, FileMaker Pro, than was 
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used when the calculations were originally performed in connection with the Arctic settlement.  

Id.  The result of application of the court-approved methodology to the existing databases using 

FileMaker Pro 12.0 produced a current damages calculation of net maintenance escrows in the 

amount of $4,011,013.  (Id.).   The current damages calculation is within $60,000 of the original 

$4,070,189 estimate calculated in connection with the settlement of the Arctic Litigation.  (Arctic 

Dkt. 204, 208).  The original calculation was a “just and reasonable estimate” of the aggregate 

damages suffered by the class in the Arctic Litigation.  Id. 

 Comerica is in possession of the same data used by Plaintiffs in making the calculations 

both in 2004 and in the current proceeding.  Comerica makes no analysis of the databases 

identified by Plaintiffs and this Court in challenge to the damages calculations underlying the 

Settlement Amount approved by this Court. 

 F. Comerica Must Disgorge Amounts Wrongfully Transferred Under the Loan  

 Comerica seeks a credit for the $900,000 Arctic agreed to pay under the Settlement 

Agreement.  First, the Sixth Circuit found that “Comerica collected the nine cents per mile in 

maintenance escrows along with Arctic’s receivables and, in sweeping Arctic’s cash collateral 

account, used the maintenance escrows to repay amounts borrowed by Arctic under the loan 

agreements.” In re Arctic Express, 636 F.3d at 801(emphasis added).  The Sixth Circuit 

concluded that “Comerica must therefore disgorge the trust property received in breach of trust.” 

Id.  (emphasis added). 

 Second, although Arctic agreed to pay $900,000 of the Settlement Amount, Plaintiffs 

never received that amount in payment from Arctic.  As is evident from the public record in the 

Arctic Litigation, Arctic repeatedly defaulted on the Settlement Agreement and successive 

revisions in its payment schedule, and only paid a small amount on the Settlement.  (Arctic Dkt. 
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222, 226, 229, 230, 231, 237, 243).  This Court twice entered Orders to Show Cause requiring 

Arctic to present evidence why it should not be held in contempt for failure to pay in violation of 

Orders of this Court.  (Arctic Dkt. 226, 237).   

 In fact, Arctic paid only $360,000 of the $900,000.  Under the terms of the original 

settlement agreement, Arctic timely made payment on the first two installments in the amount of 

$75,000 each for a total of $150,000. (Arctic Dkt. 212).  This Court allowed distribution of that 

amount by Order dated May 12, 2006. (Arctic Dkt. 214).  Pursuant to the Order to Show Cause 

entered by this Court on April 18, 2007 (Arctic Dkt. 226), the parties revised the payment 

schedule of amounts owing by Arctic on the Settlement with approval by this Court by Order 

dated May 30, 2007. (Arctic Dkt. 229).  Arctic failed to make even a single payment under that 

schedule, prompting a second Order to Show Cause Issued by this Court on November 6, 2007. 

(Arctic Dkt. 237).  Arctic satisfied the Order to Show Cause and cured its default with a payment 

of $205,000 on December 27, 2007.  (Arctic Dkt. 243).  This Court entered a second revised 

payment schedule. Id.  Arctic paid an additional $5,000, under the revised schedule in April 

2008, but otherwise failed to make payment.  Id. On February 19, 2009, this Court approved the 

distribution of the $210,000 collected under the revised schedule. (Arctic Dkt. 245).  Arctic has 

not paid any additional amounts to Plaintiffs.  In total, Plaintiffs collected only $360,000 on the 

$900,000 Arctic agreed to pay on the Settlement. 

 The Sixth Circuit made no allowance to Comerica for amounts paid by Arctic, finding 

that Comerica must disgorge all amounts “received” in breach of trust.  636 F.3d at 801.  

However, if this Court is to allow Comerica any credit on amounts paid by Arctic, that amount is 

$360,000. 

 

12 
 



 G. Comerica Must Disgorge Trust Property Collected During the Period the  
  Loan Agreements Were in Operation  --  beginning in January 1991 
 
 Comerica seeks to exclude from the damages calculations amounts in maintenance 

escrow collected prior to the recovery period cut-off date of July 1, 1993.  Comerica 

misunderstands the requirements of the escrow provisions of the Truth-in-Leasing regulations, 

and the rulings of the Sixth Circuit defining Plaintiffs’ trust interest in the maintenance escrows.  

 The recovery period in the Arctic Litigation determined which Arctic owner-operators 

were entitled to recover, but did not apply to limit the calculation of unused maintenance escrows 

the leasing regulations required be returned to drivers.  The escrow provisions of the leasing 

regulations require that unused escrows be returned within 45 days of the termination of the lease 

with the motor carrier.  49 C.F.R. § 376.12(k)(6); OOIDA v. Arctic Express, Inc., 159 F. Supp. 

2d 1076, 1080 (S.D. Ohio 2001); In re Arctic Express, Inc., 636 F.3d at 794-95.  Arctic’s 

obligation to return owner-operator escrows was triggered by termination of the driver’s lease; 

accordingly, all drivers whose leases terminated after the recovery period cut-off of July 1, 1993 

were entitled to the recovery of their unused maintenance funds, regardless of when the escrows 

were collected.  Id.  The maintenance escrows for certain drivers terminating after July 1, 1993 

were collected prior to that date.  (Comerica Trial Exh. D-3, Exh. VIII hereto).  None of the 

drivers included in the class were under lease prior to February of 1991, and so did not contribute 

to a maintenance fund prior to the beginning date of the loan arrangement between Arctic and 

Comerica  --  February of 1991.  Id.  

 This Court and the Sixth Circuit found that the loan arrangement between Arctic and 

Comerica was in operation continuously from February 4, 1991 through the end of 1998.  In re 
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Arctic Express, Inc., 636 F.3d at 788-89;3 Comerica Dkt. 155 at 7-9.  The Sixth Circuit held that 

the driver maintenance escrows were protected by a statutory trust created by the fiduciary 

obligations provided in the federal leasing regulations, including the obligation to return the 

escrows after termination.  In re Arctic Express, Inc., 636 F.3d at 795.  The trust interest in the 

maintenance escrows attached when first deposited with Comerica in Arctic’s cash collateral 

account.  Id. at 801.  By operation of the loan agreement, the maintenance escrows were 

collected from the cash collateral account by Comerica to reduce Arctic’s debt.  Id.  Comerica 

must therefore disgorge the trust property received in breach of trust.  Id. The Sixth Circuit 

placed no limitation on the collection of the trust property which must be disgorged.  

 For these same reasons, Comerica’s argument that the claim in this matter applies only 

under the 1993 and 1998 agreements is without merit.  Additionally, evidence relating to the 

1991 loan agreement was offered by Comerica into evidence and considered by this Court during 

the summary judgment proceeding in 2009 and at trial in 2011.  The much discussed checks 

imprinted with the Comerica name, with two or three exceptions, are all dated prior to May of 

1993, with most bearing dates in 1992.  (Comerica Trial Exh. D-69, attached hereto as Exhibit 

XI; Comerica Dkt 155 at 19, 49-50).  Comerica also offered into evidence a UCC financing 

statement executed in connection with the 1991 loan, dated January 16, 1991 (Comerica Trial 

Exh. 94, attached hereto as Exhibit XII; Comerica Dkt 155 at 8, 47-48).  Comerica further relied 

on evidence connected to the 1991 loan agreement in its appeal to the Sixth Circuit, reproducing 

a check and settlement statement from 1992 in its Brief. (Comerica Reply Brief, Doc. 

006111790146 at 27). 

3  “The particulars of Arctic’s banking relationship with Comerica were accurately explained by 
the district court.” In re Arctic Express, Inc., 636 F.3d at 788. 
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 All maintenance contributions made prior to July 1, 1993 considered in connection the 

damages calculation were collected while the loan arrangement was in operation.  Comerica 

must disgorge those amounts. 

 H. Comerica Must Disgorge Trust Property Collected During the Period the  
  Loan Agreements Were in Operation  --  Up through December 1998 
 
 Comerica must disgorge Plaintiffs unused maintenance escrows collected prior to the 

termination of the loan arrangement, even for those few drivers whose leases terminated after the 

loan agreement terminated.  Maintenance escrows were collected continuously from Arctic’s 

receivables by Comerica on a daily basis by operation of the loan agreement until the loan 

terminated. In re Arctic Express, Inc., 636 F.3d at 788, 801. 

Plaintiffs have identified eight drivers whose last dispatch date post-dates December 31, 

1998. (2014 Brickell Decl. ¶ 12).  Seven of the eight had a negative net balance, and are not 

included in the total net balance calculation.  Id.  One driver had a positive balance.  Plaintiffs 

have calculated the net balance for this driver attributable to the pre-and post December 31, 1998 

period.  Id.  The net maintenance escrow balance for the post-December 31, 1998 period is 

$1,090.27.   

 To the extent Comerica might be entitled to a credit for amounts in maintenance escrows 

collected after December 31, 1998, that amount is limited to $1,090.27. 

 I.  No Class Members Have Been Deleted 

 Comerica seeks a credit on its liability because this matter has dragged on so long (more 

than twenty years for some drivers) that Plaintiffs have had difficulty tracking down class 

members who are entitled to the return of their maintenance escrows.  But Comerica’s liability is 

not dependent upon the administration of the common fund.  The Sixth Circuit held that 
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Comerica must “disgorge the trust property received in breach of trust.” 636 F.3d at 801.  It did 

not hold that it must disgorge only those amounts due to class members with known addresses.   

 Further, Comerica again misstates the record.  Plaintiffs never asked this Court to delete 

any class member from these proceedings.  In 2009, Plaintiffs sought approval to make a second 

distribution of amounts collected from Arctic.  (Arctic Dkt. 244).  Plaintiffs had collected 

$210,000, a small fraction of the more than $5.5 million in damages awarded to the class.  

Because the pro rated amounts each class member would be paid were already such a small 

fraction of what each had lost, Plaintiffs sought to maximize the payments to those class 

members who could more reliably be known to actually receive the payment.  Id.  Distribution of 

funds does not come for free.  Each check costs in issuance, administration and postage.  Id. 

Plaintiffs sought to save on administrative costs as well as maximizing payments.  Id.  Thus, 

Plaintiffs requested that “this Court allow the deletion of those Class Members who cannot be 

located with a reliable address from the second distribution of Settlement Funds.”  Id. ¶ 14, 

emphasis added).  No driver was deleted from the Class. (Order, Arctic Dkt. 145). 

 J. Comerica Has Been Afforded Adequate Due Process 

 “The core of due process is the right to notice and a meaningful right to be heard.” 

LaChance v. Erickson, 522 U.S. 262, 266 (1998), citing Cleveland Board of Ed. v. Loudermill, 

470 U.S. 532, 542 (1985).  Due process requires “notice and an opportunity for hearing 

appropriate to the nature of the case.” Armstrong v. Manzo, 380 U.S. 545, 550 (1965), citing 

Mullane v. Central Hanover Bank & T. Co., 339 U.S. 306, 313 (1950).  The Sixth Circuit found 

that Comerica had “notice” of the Arctic Settlement:  “Yes, Comerica had notice of the 

settlement agreement.” (Comerica Dkt. 178 at 36).  The Sixth Circuit remanded only for 

Comerica to be afforded a right to be heard: “But notice of the settlement agreement without 
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more leaves Comerica’s right to challenge the district court’s damages determination 

unaffected.” Id.  “The district court must afford Comerica the opportunity to challenge these 

calculations in determining Comerica’s liability.” Id. at 37).  All that is required is that a fair 

opportunity to be heard has been offered.  Bakal v. Ashcroft, 56 Fed. App’x 650, 653-54 (6th Cir. 

2003).  Due process is not denied where a party has declined to avail himself of the opportunity. 

Id. 

   The instant proceeding has afforded Comerica the opportunity to be heard required by 

due process and directed by the Sixth Circuit.  Comerica has in its possession everything 

necessary to challenge the damages calculations performed to reach the Settlement Amount in 

the Arctic Litigation.  As established above, Comerica has in its possession:  (1) this Court’s 

Orders and the filings preceding those Orders which described the approved methodology 

applied to calculate damages; and (2) the data produced by Arctic in 2002 and 2004 used to 

calculate damages, including maintenance contributions by driver, maintenance expenses by 

truck unit, and first and last dispatch dates for each driver allowing the allocation of maintenance 

expenses by truck unit and driver.  Comerica has made no analysis of the data and other evidence 

in its possession.  Comerica has declined to avail itself of the opportunity to challenge the 

damages calculation. 

 Comerica has been afforded a meaningful opportunity to be heard and to challenge the 

damages calculation consistent with the Sixth Circuit mandate.   

III. CONCLUSION 

 The Arctic Settlement Amount of $4,070,189 was a reasonable estimate of the net 

maintenances escrows wrongfully retained by Arctic in breach of trust and wrongfully 

transferred to Comerica.   That estimate is confirmed by the current re-calculation of net 
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maintenance escrows performed applying the methodology approved by this Court totaling 

$4,011,013.  Should this Court determine that Comerica is entitled to a credit for amounts 

actually paid by Arctic on the Settlement ($360,000) and for amounts attributable to net 

maintenance escrows after December 31, 1998 ($1,090), the total damages would be $3,649,923, 

using the $4,011,013 estimate.  Plaintiffs will submit a calculation of interest consistent with the 

Sixth Circuit opinion after this Court determines the net maintenance calculation most 

appropriate on the evidence presented. 

       Respectfully submitted, 
 
       /s/ Joyce E. Mayers                                                    
       Paul D. Cullen, Sr. 
       Joyce E. Mayers 
       David A. Cohen 
       THE CULLEN LAW FIRM 
       1101 30th Street, N.W. 
       Suite 300 
       Washington, D.C. 20007 
       Tel. (202) 944-8600 
       Fax (202) 944-8611 
             
       Counsel for Plaintiffs 
Dated: June 10, 2014 
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